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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

1.  Parties and Amici.  The Petitioners in this case are as follows: 

American Petroleum Institute 
Alliance of Automobile Manufacturers 
Association of Global Automakers, Inc. 
National Marine Manufacturers Association, 
Outdoor Power Equipment Institute 

 
The Respondent is the Environmental Protection Agency.   

Growth Energy is an Intervenor in Support of Respondent.  Undersigned 

counsel at this writing are aware of no prospective amici. 

2.  Rulings under Review.  The rules, regulations and/or agency action at 

issue before this Court is EPA’s final rule, entitled “Regulation To Mitigate the 

Misfueling of Vehicles and Engines With Gasoline Containing Greater Than Ten 

Volume Percent Ethanol and Modifications to the Reformulated and Conventional 

Gasoline Programs,” 76 Fed. Reg. 44,406 (July 25, 2011). 

3.  Related Cases.  The instant case has not previously been before this 

Court or any other court.  There is no related case pending in this Court or any other 

court of which undersigned counsel are aware. 
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DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, 

the following Petitioners and Intervenor-Petitioner provide the following disclosures: 

The American Petroleum Institute (“API”) is a nationwide, non-profit trade 

association representing over 550 member companies, headquartered in the District 

of Columbia.  API’s member companies engage in all segments of the oil and gas 

industry, including science and research, exploration and production of oil and natural 

gas, transportation, refining of crude oil, and marketing of oil and gas products.  API 

has no parent companies, and no publicly held company has a 10 percent or greater 

ownership interest in API. 

The Alliance of Automobile Manufacturers (“Alliance”) is a trade association of 

12 car and light truck manufacturers, including BMW Group, Chrysler Group LLC, 

Ford Motor Company, General Motors Company, Jaguar Land Rover, Mazda North 

America, Mercedes-Benz USA, Mitsubishi Motors, Porsche Cars North America, 

Toyota Motor North America, Inc., Volkswagen Group of America, and Volvo Cars 

North America.  Formed in 1999, the Alliance serves as a leading advocacy group for 

the automobile industry on a range of public policy issues.  The Alliance has no parent 

company, and no publicly held company has a 10 percent or greater ownership 

interest in the Alliance. 

The Association of Global Automakers, Inc. (“Global Automakers”) is a not-

for-profit trade association that represents 13 international motor vehicle 
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manufacturers and distributors, certain original equipment suppliers, and other 

automotive-related trade associations.  Global Automakers’ mission is to protect and 

promote the unique interests of international automakers in the United States.  It is 

dedicated to the promotion of free trade and to policies that enhance motor vehicle 

safety, fuel economy and the environment.  Global Automakers’ automobile 

manufacturer members include:  American Honda Motor Co., Aston Martin Lagonda 

of North America, Inc., Ferrari North America, Inc., Hyundai Motor America, Isuzu 

Motors America, LLC, Kia Motors America, Inc., Maserati North America, Inc., 

McLaren Automotive, Ltd., Nissan North America, Inc. Peugeot Motors of America, 

Subaru of America, Inc., Suzuki Motor of America, Inc., and Toyota Motor North 

America, Inc.  Global Automakers has no parent company, and no publicly held 

company has a 10 percent or greater ownership interest in Global Automakers. 

The National Marine Manufacturers Association (“NMMA”) is the nation’s 

largest recreational marine industry association, representing nearly 1,300 boat 

builders, engine manufacturers, and accessory manufacturers.  Collectively, NMMA 

members manufacture an estimated 80 percent of marine products used in North 

America.  The vast majority of NMMA members are small businesses.  NMMA has 

no parent company, and no publicly held company has a 10 percent or greater 

ownership interest in NMMA. 

The Outdoor Power Equipment Institute (“OPEI”)  is an international trade 

association representing the $15 billion utility, forestry, landscape and lawn, and 
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garden equipment manufacturing industry.  OPEI represents the industry before state, 

federal, and international regulatory and legislative bodies. OPEI is a recognized 

Standards Development Organization for the American National Standards Institute 

and active internationally through the International Standards Organization in the 

development of safety standards.  OPEI has no parent company, and no publicly held 

company has a 10 percent or greater ownership interest in OPEI. 

 
 
 

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 5 of 57

(Page 5 of Total)



 

v 

TABLE OF CONTENTS 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES .................. i 

DISCLOSURE STATEMENT .............................................................................................. ii 

TABLE OF CONTENTS ....................................................................................................... v 

TABLE OF AUTHORITIES ............................................................................................... vii 

GLOSSARY OF TERMS ....................................................................................................... xi 

JURISDICTIONAL STATEMENT ..................................................................................... 1 

STATEMENT OF ISSUES .................................................................................................... 1 

STATUTORY AND REGULATORY PROVISIONS ..................................................... 2 

STATEMENT OF THE CASE ............................................................................................. 2 

STATEMENT OF FACTS ..................................................................................................... 4 

SUMMARY OF ARGUMENT .............................................................................................. 9 

STANDING ............................................................................................................................ 12 

STANDARD OF REVIEW ................................................................................................. 16 

ARGUMENT .......................................................................................................................... 16 

I. The Misfueling Standards Violate the CAA and Are Otherwise Arbitrary 
and Capricious, an Abuse of Discretion, and Not in Accordance with 
Law. ................................................................................................................................ 16 

A. The Misfueling Standards Will Not Effectively Address the 
Possibility of Misfueling and the Resulting Risk of Engine 
Impairment and Are Therefore Invalid as a Matter of Law. ..................... 17 

B. EPA Failed To Develop an Adequate Administrative Record and 
Failed to Provide the Required Basis of Reasoned Decision-
Making. .............................................................................................................. 22 

1. EPA Has Failed To Consider the Amount of Misfueling that 
Will Occur under its Misfueling Standards. ..................................... 23 

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 6 of 57

(Page 6 of Total)



 

vi 

2. EPA Has Failed To Conduct an Adequate Cost-Benefit 
Analysis. ................................................................................................. 24 

3. EPA Failed To Respond to Public Comments 
Demonstrating the Ineffectiveness of its Labeling 
Requirements and Considered Irrelevant Factors in Devising 
Those Requirements. ........................................................................... 27 

II. Presumptive Liability for All Entities in the Fuel Supply Chain for 
Prohibited Sales of E15 and for Violations of the Misfueling Standards Is 
Inconsistent with the Clean Air Act and Is Otherwise Arbitrary and 
Capricious, an Abuse of Discretion, and Contrary to Law. .................................. 31 

A. The CAA and General Principles of Applicable Law Prohibit 
EPA’s Adoption of the Misfueling Standards’ Presumptive Liability 
Scheme. .............................................................................................................. 32 

B. The Rulemaking Record Does Not Establish a Rational Basis for 
Adopting a Presumptive Liability Scheme, Rendering the 
Misfueling Standards Arbitrary and Capricious. ......................................... 35 

III. The Product Transfer Document Requirements of the Misfueling 
Standards Are Arbitrary and Capricious, an Abuse of Discretion, and 
Otherwise Not in Accordance with Law. ................................................................ 38 

CONCLUSION ...................................................................................................................... 40 

 
CERTIFICATE OF COMPLIANCE 
 
CERTIFICATE OF SERVICE 
 
STATUTORY AND REGULATORY ADDENDUM 
 

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 7 of 57

(Page 7 of Total)



 

vii 

TABLE OF AUTHORITIES 

 FEDERAL CASES 
 

Boyce Motor Lines, Inc. v. United States, 342 U.S. 337 (1952) ................................................. 36 
 
Connally v. General Constr. Co., 269 U.S. 385 (1926) ............................................................. 36 
 
Edmonds v. Compagnie Generale Transatlantique, 443 U.S. 256 (1979) .................................. 35 
 
*Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir. 1976) ........................................................ 19, 24 
 
Grocery Mfrs. Ass’n v. EPA, 693 F.3d 169 (D.C. Cir. 2012), cert. 

denied, 133 S. Ct. 2880 (2013) ................................................................................ 7, 14 
 
Hunt v. Wash. State Apple Adver. Comm’n, 432 U.S. 333 (1977) .......................................... 15 
 
Lamie v. U.S. Tr., 540 U.S. 526 (2004) .................................................................................. 32 
 
Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992) ................................................................ 12 
 
Midlantic Nat’l Bank v. N.J. Dep’t of Envtl. Prot., 474 U.S. 494 (1986) ............................... 35 
 
Military Toxics Project v. EPA, 146 F.3d 948 (D.C. Cir. 1998) ............................................ 14 
 
Motor Vehicle Mfrs. Ass’n  v. State Farm Mut. Auto. Ins. Co., 463 U.S. 

29 (1983) ........................................................................................................................ 23 
 
Nat'l Credit Union Admin. v. First Nat'l Bank & Trust Co., 522 U.S. 

479 (1998) ..................................................................................................................... 14 
 
Nat’l Parks & Conservation Ass’n, Inc. v. Tenn. Valley Auth., 502 F.3d 

1316 (11th Cir. 2007)................................................................................................... 33 
 
Nat'l Petrochem. Refiners Ass'n v. EPA, 287 F.3d 1130 (D.C. Cir. 

2002) (per curiam) ....................................................................................................... 14 
 
Sierra Club v. EPA, 292 F.3d 895 (D.C. Cir. 2002) ............................................................. 12 
_____________________ 
*Authorities upon which we chiefly rely are marked with asterisks. 
 

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 8 of 57

(Page 8 of Total)



 

viii 

Sierra Club v. Otter Tail Power Co., 615 F.3d 1008 (8th Cir. 2010) ...................................... 33 
 
Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506 

(D.C. Cir. 1983) ............................................................................................................ 19 
 
*United States v. EME Homer City Generation, L.P., 727 F.3d 274 (3d 

Cir. 2013) ....................................................................................................................... 34 
 
United States v. Midwest Generation, LLC, 720 F.3d 644 (7th Cir. 

2013) ....................................................................................................................... 33, 34 
 

FEDERAL STATUTES 
 
Clean Air Act, 42 U.S.C. §§ 7401, et seq. (2013) 
 

CAA § 211, 42 U.S.C. § 7545 ..................................................................................... 16 
 
*CAA § 211(c), 42 U.S.C. § 7545(c) .................. 1, 10, 14, 18, 19, 20, 22, 23, 24, 30 
 
CAA § 211(c)(1), 42 U.S.C. § 7545(c)(1) ............................... 7, 8, 14, 15, 16, 18, 22 
 
CAA § 211(c)(2)(B), 42 U.S.C. § 7545(c)(2)(B) ............................. 10, 15, 24, 25, 26 
 
CAA § 211(d), 42 U.S.C. § 7545(d) .................................................................... 32, 33 
 
CAA § 211(d)(1), 42 U.S.C. § 7545(d)(1) ................................................................. 33 
 
CAA § 211(f)(1)(B), 42 U.S.C. § 7545(f)(1)(B) .......................................................... 4 
 
*CAA § 211(f)(4), 42 U.S.C. § 7545(f)(4) ............................................. 2, 4, 5, 20, 23  
 
CAA § 211(o)(2)(B)(i)(I), 42 U.S.C. § 7545(o)(2)(B)(i)(I) .......................................... 4 
 
CAA § 211(o)(7), 42 U.S.C. § 7545(o)(7) .................................................................... 5 
 
CAA § 307(b)(1), 42 U.S.C. § 7607(b)(1) ................................................................... 1 
 
CAA § 307(d), 42 U.S.C. § 7607(d) ........................................................................... 16 
 
CAA § 307(d)(1)(E), 42 U.S.C. § 7607(d)(1)(E) ...................................................... 16 
 

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 9 of 57

(Page 9 of Total)



 

ix 

CAA § 307(d)(7)(B), 42 U.S.C. § 7607(d)(7)(B) ...................................................... 16 
 
CAA § 307(d)(8), 42 U.S.C. § 7607(d)(8) ................................................................. 16 
 
CAA § 307(d)(9), 42 U.S.C. § 7607(d)(9) ................................................................. 16 

 
Energy Policy Act of 2005, Pub. L. No. 109-58, § 1501(a), 119 Stat. 594, 

1067-74 (2005) ................................................................................................................ 4 
 
Energy Independence and Security Act of 2007, Pub. L. No. 110-140,            

§ 202, 121 Stat. 1492, 1522 (2007) .............................................................................. 4 
 

CODE OF FEDERAL REGULATIONS 
 

40 C.F.R. § 80.1501 ................................................................................................................. 30 
 
40 C.F.R. § 80.1503 ................................................................................................................. 39 
 
40 C.F.R. § 80.1503(a)(1)(vi)(B)(1) ........................................................................................ 40 
 
40 C.F.R. § 80.1503(b)(1)(vi)(C) ............................................................................................ 40 
 
40 C.F.R. § 80.1505 .......................................................................................................... 31, 33 
 
40 C.F.R. § 80.1507(a)(1)(i) ............................................................................................. 32, 33 
 
40 C.F.R. § 85.2102(a)(13) ...................................................................................................... 28 
 
40 C.F.R. § 85.2103(a) ............................................................................................................. 28 
 
40 C.F.R. § 85.2104(h)(5) ....................................................................................................... 28 
 
40 C.F.R. § 86.1808-01 ........................................................................................................... 28 
 

FEDERAL REGISTER 
 
74 Fed. Reg. 18,228 (Apr. 21, 2009) ....................................................................................... 5 
 
75 Fed. Reg. 68,044 (Nov. 4, 2010) ................................................................................. 7, 38 
 
75 Fed. Reg. 68,094 (Nov. 4, 2010) ................................................................................. 6, 17 

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 10 of 57

(Page 10 of Total)



 

x 

 
76 Fed. Reg. 4662 (Jan. 26, 2011) ........................................................................................... 6 
 
76 Fed. Reg. 44,406 (July 25, 2011) .......................... 1, 9, 10, 13, 17, 18, 20, 21, 25, 26, 27 
 ................................................................................... 28, 29, 30, 31, 32, 33, 35, 36, 37, 38, 40 

 
MISCELLANEOUS 

 
EPA, E15:  Misfueling Mitigation Plans, 

http://www.epa.gov/otaq/regs/fuels/additivie/e15/e15-
mmp.htm (last viewed Nov. 29, 2013) ..................................................................... 21 

 
Eskridge, Jr., William N. & Philip P. Frickey, Quasi-Constitutional Law: 

Clear Statement Rules as Constitutional Lawmaking, 45 VAND. L. REV. 
593 (1992) .............................................................................................................. 34, 35 

 
 
 

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 11 of 57

(Page 11 of Total)



 

xi 

GLOSSARY OF TERMS 

Act 

Agency 

APA 

API 

BOB 

CAA 

Clean Air Act 

U.S. Environmental Protection Agency 

Administrative Procedure Act 

American Petroleum Institute 

Blendstock for Oxygenate Blending 

Clean Air Act 

E10 

E15 

Gasoline Blended with up to 10% volume Ethanol 

Gasoline Blended with more than 10% but no more than 
15% volume Ethanol 

EPA 

EPG 

JA 

Misfueling Standards 

U.S. Environmental Protection Agency  

Engine Products Group 

Joint Appendix 

Regulation To Mitigate the Misfueling of Vehicles and 
Engines With Gasoline Containing Greater Than Ten 
Volume Percent Ethanol and Modifications to the 
Reformulated and Conventional Gasoline Programs 

MMP 

MY 

NMMA 

OPEI 

PSD 

PTD 

RFS  

Misfueling Mitigation Plan   

Model Year 

National Marine Manufacturers Association 

Outdoor Power Equipment Institute 

Prevention of Significant Deterioration 

Product Transfer Document 

Renewable Fuel Standard 

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 12 of 57

(Page 12 of Total)



 

xii 

RVP 

ULSD 

Reid Vapor Pressure 

Ultra-low Sulfur Diesel 

 
 
 

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 13 of 57

(Page 13 of Total)



 

1 

JURISDICTIONAL STATEMENT 

This Court has jurisdiction over this petition for review of the U.S. 

Environmental Protection Agency’s (“EPA” or the “Agency’) final rule, entitled 

“Regulation To Mitigate the Misfueling of Vehicles and Engines With Gasoline 

Containing Greater Than Ten Volume Percent Ethanol and Modifications to the 

Reformulated and Conventional Gasoline Programs,” 76 Fed. Reg. 44,406 (July 25, 

2011) (“Misfueling Standards”) (Joint Appendix (“JA”) __-__), pursuant to section 

307(b)(1) of the Clean Air Act (“CAA” or “Act”). 

STATEMENT OF ISSUES 

1. Whether the Misfueling Standards fail as a matter of law because EPA 

did not satisfy the requirements of CAA section 211(c) and because the Misfueling 

Standards are otherwise arbitrary and capricious, an abuse of discretion, and not in 

accordance with law.   

2. Whether the labeling requirements of the Misfueling Standards are 

arbitrary and capricious, an abuse of discretion, and otherwise not in accordance with 

law. 

3. Whether establishing presumptive liability for all entities in the fuel 

supply chain for alleged violations of the rule is arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law. 
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4. Whether the required content of product transfer documents is arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law because 

unnecessary and confusing information must be included. 

STATUTORY AND REGULATORY PROVISIONS 

Pertinent statutes and regulations are reproduced in the addendum.  

Throughout this brief, citations are provided to the CAA, as opposed to the U.S. 

Code.  The Table of Authorities provides parallel citations to the U.S. Code. 

STATEMENT OF THE CASE 

This case involves the latest in a series of EPA actions that will transform the 

Nation’s market for gasoline by requiring ever-increasing amounts of ethanol to be 

blended into gasoline.  Until 2010, gasoline produced and offered for sale in the 

United States could include no more than 10% ethanol by volume, a fuel commonly 

known as “E10.”  In two related decisions in 2010 and 2011, however, EPA granted 

what it called “partial waivers” authorizing the production and sale of gasoline 

containing between 10% and 15% ethanol by volume, or “E15.” 

The CAA is clear that a waiver for a new fuel can be granted only if EPA 

shows that “such fuel or fuel additive … will not cause or contribute to a failure of 

any emission control device or system ….”  CAA § 211(f)(4) (emphasis added).  EPA 

could not make that showing for E15 with respect to all vehicles and engines and 

therefore took the unprecedented step of issuing “partial waivers” that apply only to 

Model Year (“MY”) 2001 and later light-duty vehicles (i.e., cars and small trucks).  
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The use of E15 is prohibited in all other vehicles and engines – including, for 

example, MY 2000 and earlier light-duty vehicles, medium and heavy-duty trucks, 

motorcycles, boats, lawn mowers, and portable generators.  EPA has determined that 

E15’s use in these engines would significantly impair their emission control systems. 

The CAA requires EPA to ensure that E15 is used only in vehicles for which it 

is approved.  Otherwise, there would be no basis for the partial waivers.  

Consequently, fuel producers and suppliers must meet certain conditions that were 

issued as part of the waivers in order to avail themselves of the E15 waivers.  Fuel 

producers and suppliers must, for instance, develop and implement on a case-by-case 

basis EPA-approved misfueling mitigation plans (“MMPs”).  These plans require 

various substantive controls intended to mitigate E15 misfueling in the wide variety of 

vehicles and engines for which E15 is not approved. 

The waiver-based misfueling mitigation measures apply only to those entities 

that put E15 into commerce and not to unrelated entities that are further down the 

fuel distribution chain.  Accordingly, EPA promulgated the Misfueling Standards to 

ensure that misfueling mitigation measures apply to all entities in the fuel distribution 

chain. 

The Misfueling Standards are, however, fundamentally flawed.  Most 

importantly, the CAA requires that the Misfueling Standards be effective at preventing 

misfueling with E15.  But, by EPA’s own admission, the Agency has failed to ensure 

that will be the case.  The Standards, moreover, are premised on a liability scheme that 
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exceeds EPA’s authority under the CAA.  Because the Misfueling Standards are 

inadequate and because the record fails to support the policy decisions EPA has 

made, EPA’s final rule is arbitrary and capricious, an abuse of discretion, and contrary 

to law.  The Misfueling Standards should be vacated, and the sale of E15 should be 

enjoined until EPA promulgates a valid rule that will effectively prevent E15 

misfueling as required by the CAA. 

STATEMENT OF FACTS 

In the Energy Policy Act of 2005, Congress amended the CAA to include the 

RFS, which requires increasing amounts of “renewable fuel” to be blended into the 

Nation’s gasoline supply.  See Pub. L. No. 109-58, § 1501(a), 119 Stat. 594, 1067-74 

(2005).  The RFS, as amended by the Energy Independence and Security Act of 2007, 

imposes an ultimate goal of 36 billion gallons of blended renewables by 2022.  See 

Pub. L. No. 110-140 § 202, 121 Stat. 1492, 1522 (2007), CAA § 211(o)(2)(B)(i)(I).   

The CAA also strictly regulates the fuels and fuel additives that may be 

introduced into commerce in the United States.  Section 211(f)(1)(B) of the Act 

prohibits the introduction into commerce of any fuel or fuel additive unless the fuel 

or fuel additive is “substantially similar” to one already used in the certification of 

vehicles or engines subject to federal emissions standards.  Section 211(f)(4) of the 

Act allows EPA to waive the “substantially similar” requirement for a particular fuel 

or fuel additive if the Administrator determines that “the emission products of such 

fuel or fuel additive … will not cause or contribute to a failure of any emission control 
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device or system … to achieve compliance by the vehicle or engine with the emission 

standards with respect to which it has been certified pursuant to sections [206] and 

[213(a)] of this title.”  Id. § 211(f)(4). 

Since the enactment of the RFS, fuel suppliers have complied with its 

requirements by blending ethanol – the only renewable fuel that currently can be 

feasibly produced in quantities sufficient to satisfy the RFS – into the gasoline supply.  

During its initial implementation phase, blending gasoline to produce E10 was 

sufficient to satisfy the requirements of the RFS.  Absent a waiver of the RFS’s 

increasingly stringent requirements, however, more ethanol blending – and gasoline 

containing a higher volume percentage of ethanol – will be required if the statutory 

volumes are to be met.1 

In anticipation of these more stringent RFS requirements, in 2009, EPA 

received a request for a CAA section 211(f)(4) waiver for E15.  On April 21, 2009, 

EPA published notice of the request in the Federal Register and solicited comments 

on the waiver application.  74 Fed. Reg. 18,228 (Apr. 21, 2009) (JA__).  Petitioners 

submitted comments opposing a waiver for E15, citing, in particular, the damage that 

E15 can cause in most vehicles and nonroad equipment and engines, the likelihood of 

                                           
1 A waiver can be granted pursuant to CAA § 211(o)(7).  
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widespread misfueling with E15 if a waiver were granted, and the lack of data 

adequate to support a waiver.2 

EPA published two final actions in response to the waiver request.  First, EPA 

partially approved the request by allowing the introduction of E15 for use in MY 2007 

and newer light-duty vehicles.  75 Fed. Reg. 68,094 (Nov. 4, 2010) (JA__).  

Subsequently, in January 2011, EPA expanded the initial partial waiver by authorizing 

the use of E15 in MY 2001-2006 light-duty motor vehicles.  76 Fed. Reg. 4662 (Jan. 

26, 2011) (JA__).  As explained in rulemaking comments submitted to the Agency, 

these “partial waivers” were unprecedented in EPA’s administration of the section 

211 fuel program in that (1) EPA approved E15 for use in only a highly prescribed set 

of vehicles  and (2) the waivers did not extend to millions of gasoline-powered 

vehicles and engines (e.g., outboard marine motors, motorcycles, lawn and garden 

equipment, MY 2000 and earlier light-duty vehicles) because EPA could not 

                                           
2 American Petroleum Institute (“API”) Comments (July 20, 2009), Docket ID 

No. EPA-HQ-OAR-2009-0211-2680; API Comments (Dec. 16, 2009), Docket ID 
No. EPA-HQ-OAR-2009-0211-13923; Alliance for a Safe Alternative Fuels 
Environment (“AllSAFE”) & The Outdoor Power Equipment Institute (“OPEI”) 
(July 20, 2009), Docket ID No. EPA-HQ-OAR-2009-0211-2490; AllSAFE & OPEI 
Comments (Sept. 24, 2010), Docket ID No. EPA-HQ-OAR-2009-0211-14005; 
Alliance of Automobile Manufactures (“Auto Alliance”) Comments (July 20, 2009), 
Docket ID No. EPA-HQ-OAR-2009-0211-2551; National Marine Manufacturers 
Association (“NMMA”) Comments (July 20, 2009), Docket ID No. EPA-HQ-OAR-
2009-0211-2679; Association of Marina Industries, et al., Comments (Oct. 4, 2010), 
Docket ID No. EPA-HQ-OAR-2009-0211-14011 (comments submitted on behalf of 
several industry parties, including NMMA and OPEI). 
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determine that E15 would not cause engine or emission control failures in such 

vehicles and engines. 

In an effort to limit the use of E15 in the vehicles and engines for which it was 

prohibited, EPA required those availing themselves of the waivers to develop and 

implement case-by-case, EPA-approved MMPs.  These plans require the use of 

specified substantive controls, such as labeling of E15 pumps and compliance surveys.  

In November 2010, three separate sets of petitioners – including Petitioners 

here – sought review of EPA’s waiver decisions in the D.C. Circuit.  In an August 17, 

2012 decision, this Court dismissed those petitions for review on jurisdictional 

grounds and did not address whether EPA was authorized to issue the partial waivers 

under section 211(f)(4).  Grocery Mfrs. Ass’n v. EPA, 693 F.3d 169 (D.C. Cir. 2012), cert. 

denied, 133 S. Ct. 2880 (2013). 

Because the administrative controls contained in the partial waiver decisions 

were limited in scope and applicability (they applied only to those entities that avail 

themselves of the waivers and not to other unrelated entities further down the fuel 

distribution chain), EPA proposed additional misfueling mitigation measures that 

would apply to all entities in the fuel distribution chain pursuant to CAA section 

211(c).  75 Fed. Reg. 68,044 (Nov. 4, 2010) (JA__). 

Section 211(c)(1) states that the EPA Administrator may 

control or prohibit the manufacture, introduction into 
commerce, offering for sale, or sale of any fuel or fuel 
additive for use in a motor vehicle, motor vehicle engine, or 
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nonroad engine or nonroad vehicle [A] if, in the judgment 
of the Administrator, any fuel or fuel additive or any 
emission product of such fuel or fuel additive causes, or 
contributes, to air pollution or water pollution (including 
any degradation in the quality of groundwater) that may 
reasonably be anticipated to endanger the public health or 
welfare, or (B) if emission products of such fuel or fuel 
additive will impair to a significant degree the performance 
of any emission control device or system which is in 
general use, or which the Administrator finds has been 
developed to a point where in a reasonable time it would be 
in general use were such regulation to be promulgated. 

CAA § 211(c)(1).  Relying on this authority, EPA proposed Misfueling Standards that 

included a prohibition on the use of E15 in vehicles, engines, and equipment not 

covered by the partial waiver decisions.  The proposed Misfueling Standards would 

have also required retail E15 dispensers to display a specific label.  In addition, the 

proposal would have required product transfer documents (“PTDs”) that accompany 

the transfer of gasoline or gasoline blendstocks through the fuel distribution system to 

specify ethanol content and Reid Vapor Pressure (“RVP”), and the proposal would 

have required a survey of retail stations to ensure compliance with the Misfueling 

Standards’ requirements.  Further, the proposed rule would have established a scheme 

of presumed liability for any incidence of misfueling (or other violation of the 

Standards) for all entities in the fuel distribution chain – even for entities with no 

control over the implementation of particular requirements of the proposed 

Standards. 

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 21 of 57

(Page 21 of Total)



 

9 

API and the Engine Products Group (“EPG”)3 submitted comments opposing 

many elements of the proposal, primarily on the grounds that they were inadequate to 

prevent misfueling.4  On July 25, 2011, EPA published its final Misfueling Standards 

in the Federal Register.  76 Fed. Reg. 44,406 (July 25, 2011) (JA__). 

Despite making a number of changes to the proposal, EPA’s final Misfueling 

Standards contain many of the provisions API and the EPG objected to in their 

rulemaking comments.   

SUMMARY OF ARGUMENT 

When EPA issued the E15 partial waivers, it bifurcated the Nation’s gasoline 

supply.  EPA determined that E15 is suitable for use in MY 2001 and more recent 

light-duty vehicles.  But EPA also determined that E15 should be prohibited for use 

in all other gasoline-powered vehicles and engines – including untold millions of older 

light-duty vehicles; all medium and heavy-duty vehicles; motorcycles; outboard marine 

motors; lawn, garden and forestry equipment; and generators. 

                                           
3 The EPG is comprised of the following Petitioners:  the Auto Alliance; the 

Association of Global Automakers, Inc.; NMMA; and OPEI.  The EPG is also filing 
a separate brief in this litigation. 

4 OPEI Comments (Dec. 22, 2010), Docket ID No. EPA-HQ-OAR-2010-
0448-0053 (“OPEI Comments”) (JA__-__); API Comments (Jan. 3, 2011), Docket 
ID No. EPA-HQ-OAR-2010-0448-0081 (“API Comments”) (JA__-__); Auto 
Alliance Comments (Jan. 3, 2011), Docket ID No. EPA-HQ-OAR-2010-0448-0072 
(“Alliance Comments”) (JA__-__). 
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This prohibition is necessary as a practical matter because the use of E15 in 

such engines and equipment can cause the failure of EPA-mandated emissions 

control measures and the mechanical failure of the engines themselves.  Indeed, EPA 

asserted in the final rule that “E15 would significantly impair the emission control 

systems used in MY2000 and older light-duty motor vehicles, heavy duty gasoline 

engines and vehicles, highway and off-highway motorcycles, and all nonroad 

products.”  Id. at 44,442 (JA__). 

This prohibition is necessary as a legal matter because the partial waivers are 

based on an EPA finding that E15 will not cause the failure of “any” vehicle or engine 

to meet EPA’s emissions standards. 

Left alone, the possibility of “misfueling” such engines and equipment with 

E15 is great.  Consumers have many gasoline choices and have no particular reason to 

know that E15 can damage or destroy certain types of engines.  EPA adopted the 

Misfueling Standards as the means of preventing the use of E15 in the millions of 

vehicles and engines where its use is prohibited.  The Standards fall far short of 

accomplishing this task.  EPA, in fact, admits that the Misfueling Standards fail to 

prescribe measures that have been shown to reduce the possibility of misfueling.  The 

Misfueling Standards, therefore, do not satisfy the requirements of CAA section 

211(c), which requires EPA to promulgate controls that will effectively prevent 

misfueling. 
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Even if EPA could lawfully adopt Misfueling Standards that will not effectively 

prevent misfueling, the record in support of this rulemaking demonstrates that the 

Agency has failed to meet its most basic obligations to support the regulatory 

determinations it has made.  EPA has made no attempt to quantify the amount of 

misfueling that will occur under its rule, failed to fully assess the costs and benefits of 

the various control options before the Agency, and adopted regulatory requirements 

without responding to critical information presented in public comments on the 

proposed Misfueling Standards. 

Ironically, EPA also erred by adopting measures where the record 

demonstrates that those specific controls will not effectively prevent misfueling.  In 

particular, certain of the Misfueling Standards’ PTD requirements serve no beneficial 

purpose and no record evidence – apart from EPA’s “beliefs” – supports the controls 

EPA has imposed. 

Lastly, the Misfueling Standards’ scheme of “presumptive liability,” or liability 

without causation, must also fail under the plain language of the CAA.  The statute 

permits EPA to impose liability only on those who actually violate a standard.  

Further, EPA has provided no reasonable justification for imposing this presumptive 

liability scheme; it has merely asserted that it is appropriate. 

The law and the facts compel the conclusion that the Misfueling Standards are 

unlawful.  They should be vacated, and the sale of E15 should be enjoined until EPA 
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promulgates a valid rule that will effectively prevent E15 misfueling as required by the 

CAA. 

STANDING 

To establish Article III standing, a party must demonstrate that: (1) the party 

has suffered an “injury in fact,” (2) the injury is “fairly traceable” to the challenged 

action of the defendant, and (3) it is “likely, as opposed to merely speculative, that the 

injury will be redressed by a favorable decision.”  Lujan v. Defenders of Wildlife, 504 U.S. 

555, 560-61 (1992) (internal quotation marks omitted).  This court has stated that a 

petitioner’s standing is self-evident when the petitioner is the object of an 

administrative action.  Sierra Club v. EPA, 292 F.3d 895, 900 (D.C. Cir. 2002).   

API, the EPG, and their members are the objects of EPA’s Misfueling 

Standards, which directly impose regulatory restrictions, costs, and liabilities on 

Petitioners and their members.  The EPG is made up of trade associations whose 

members manufacture light-duty motor vehicles, engines and related equipment, 

outboard marine motors and boats, and outdoor power equipment.  E15 will, as EPA 

recognizes, damage tens of millions of the products these manufacturers produce.  

When a product designed to operate on E10 that EPG-manufacturers produce, sell, 

service, repair, and replace through their product-warranties is damaged by E15, these 

manufacturers will likely suffer both reputational and monetary harm.  For such 

reasons, Congress required EPA to take account of the scientific and economic 

concerns of any “manufacturer of motor vehicles, motor vehicle engines, fuels, or fuel 
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additives.”  CAA § 211(c)(2)(B).  Under this provision, parties like EPG have the 

statutory right to demand a hearing on any proposed misfueling rule.  Id. 

API’s members produce gasoline from crude oil, including gasoline blended 

with renewable fuels.  The Misfueling Standards will apply directly to API’s members 

that sell E15 or E15 blendstocks and will impose significant liability risks.  For 

example, as detailed in Section I.B.3., infra, the Misfueling Standards require the use of 

fuel dispenser labels that fail to adequately warn against the use of E15 in engines and 

vehicles for which it is prohibited.  Thus, API’s members stand to be held liable for 

misfueling even in circumstances when EPA-required administrative controls are met. 

The Misfueling Standards also will impose costly regulatory burdens on API’s 

members.  Indeed, EPA’s cost of compliance assessment prepared in conjunction 

with the Misfueling Standards recognizes that there are significant “costs associated 

with implementing the regulatory requirements established by the rule.”  76 Fed. Reg. 

at 44,433 (JA__). 

These injuries are fairly traceable to the Misfueling Standards.  The 

ineffectiveness of those Standards will result in damage to the products the EPG 

manufactures, and the Standards’ regulatory requirements and presumptive liability 

provisions impose a substantial compliance burden on API members.  Accordingly, 
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the Petitioners’ injuries will be redressed by a decision invalidating the Misfueling 

Standards.5 

In addition to these constitutional requirements, parties claiming standing 

under the Administrative Procedure Act (“APA”) must show that their claims fall 

“arguably within the zone of interests to be protected or regulated by the statute in 

question.”  Nat'l Credit Union Admin. v. First Nat'l Bank & Trust Co., 522 U.S. 479, 488 

(1998) (internal quotation marks and ellipsis omitted); see also Grocery Mfrs. Ass'n v. 

EPA, 693 F.3d at 179 (citing Nat'l Petrochem. Refiners Ass'n v. EPA, 287 F.3d 1130, 

1147 (D.C. Cir. 2002) (per curiam) (same)).  Petitioners’ interests are squarely within 

those that section 211(c) is designed to protect. 

In relevant part, section 211(c) grants the Administrator authority to implement 

controls and prohibitions on “fuels and fuel additives” that API’s member companies 

produce.  See CAA § 211(c)(1).  Similarly, this provision is concerned with the impact 

of such fuels or fuel additives offered for sale “for use in a motor vehicle, motor 

vehicle engine, or nonroad engine or nonroad vehicle,” with particular emphasis on 

potential impacts on “the performance of any emission control device or system 

                                           
5 It is the settled law of this Circuit that where any one petitioner has standing, 

the Court need not address the standing of the other petitioners.  See Military Toxics 
Project v. EPA, 146 F.3d 948, 954 (D.C. Cir. 1998).  Thus, standing for one petitioner 
will, in any event, be sufficient for all Petitioners to maintain this action. 
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which is in general use” in such vehicles and engines.6  Id.  Such vehicles and engines 

are produced, serviced, and warrantied by the hundreds of manufacturers represented 

by the EPG. 

In addition, an association, such as API or the EPG, has standing to litigate on 

its members’ behalf when:   

(a) its members would otherwise have standing to sue in 
their own right; (b) the interests it seeks to protect are 
germane to the organization’s purpose; and (c) neither the 
claim asserted nor the relief requested requires the 
participation of individual members in the lawsuit. 

Hunt v. Wash. State Apple Adver. Comm’n, 432 U.S. 333, 343 (1977).  For the reasons 

discussed above, the interests of API and EPG members will be harmed by EPA’s 

Misfueling Standards.  Those members would therefore have standing to petition for 

review of EPA’s final rule in their own right.  Securing EPA’s compliance with the 

CAA and assuring that EPA does not impose unjustified costs on API and the EPG’s 

members are interests germane to the associations’ purpose of furthering the interests 

of their members.  Finally, the participation of individual members is necessary to 

neither the claims asserted nor the relief requested. 

Standing is therefore established. 

                                           
6  Furthermore, Section 211(c)(2)(B) explicitly grants manufacturers of on-road 

and nonroad vehicles and engines the right to request a hearing on any proposal by 
the Administrator to control or prohibit a fuel or fuel additive, further evidencing 
Congress’ clear intent to enable these parties the opportunity to protect their interests 
under this section. 
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STANDARD OF REVIEW 

The standard of review applicable to the Misfueling Standards is stated in CAA 

§ 307(d)(9), which provides that EPA’s action is reversible if, inter alia, it is “arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law”; “in 

excess of statutory jurisdiction, authority, or limitations, or short of statutory right”; 

or “without observance of procedure required by law” (subject to certain provisos 

stated in CAA § 307(d)(7)(B), (8)).  CAA § 307(d)(9); see id. § 307(d)(1)(E) (making 

regulations promulgated pursuant to CAA § 211 subject to CAA § 307(d)). 

ARGUMENT 

I. The Misfueling Standards Violate the CAA and Are Otherwise Arbitrary 
and Capricious, an Abuse of Discretion, and Not in Accordance with 
Law.  

The Misfueling Standards fail as a matter of law because EPA did not satisfy 

the requirements of CAA section 211(c)(1).  That provision requires EPA to develop 

a regulation that will effectively address misfueling and the damage to engines that 

misfueling will cause.  EPA’s Misfueling Standards do not satisfy that requirement.  

The Agency has also failed to base the Misfueling Standards on an adequate record.  

The record does not, for instance, include a complete evaluation of costs and benefits 

as required by the Act, nor does it include adequate support for the regulatory choices 

EPA made.  EPA’s failure to comply with its basic obligations has resulted in a rule 

that is not based on consideration of appropriate factors and that is therefore arbitrary 

and capricious.  For all of these reasons, the Misfueling Standards should be vacated. 
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A. The Misfueling Standards Will Not Effectively Address the 
Possibility of Misfueling and the Resulting Risk of Engine 
Impairment and Are Therefore Invalid as a Matter of Law. 

EPA has established that the misfueling of E15 into the millions of non-road 

and on-road products for which its use is prohibited “would significantly impair the 

emission control systems used in” such vehicles and engines.  76 Fed. Reg. at 44,442 

(JA__).  Over 250 million Americans own and operate over 400 million legacy on-

road and non-road products – including vulnerable chainsaws, trimmers, lawnmowers, 

outboard marine motors, and motorcycles – that rely on engines designed to run on 

≤E10 fuels.  OPEI Comments at 2 (JA__).  When E15 is used in these engines, 

emission-components can seize up such that they “cannot function” due to “burning 

mixture and exhaust temperatures” that substantially exceed design-specifications.  75 

Fed. Reg. at 68,135 (JA__).  According to EPA, “[T]he likely result [of misfueling] 

would be increased HC, CO and NOx emissions when these particular engines, 

vehicles and nonroad products use E15.”  76 Fed. Reg. at 44,442 (JA___). 

E15 misfueling not only causes increased emissions of regulated pollutants, it 

can also cause operating-hazards, including fuel leaks from damaged fuel lines and 

unintended clutch engagement in chainsaws and bladed garden products.7 

                                           
7 OPEI members’ testimony from EPA’s November 16, 2010 Misfueling 

Hearing (attached as Exhibit A to OPEI Comments at 1-3, 16-17, and 18-21) (JA__-
__, JA__-__, JA__-__.) 
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These impacts have significant implications under CAA section 211(c)(1), 

which is the statutory authority for the Misfueling Standards.  That provision states 

that the Administrator may “control or prohibit the manufacture, introduction into 

commerce, offering for sale, or sale of any fuel or fuel additive for use in a motor 

vehicle, motor vehicle engine, or nonroad engine or nonroad vehicle” if either of two 

conditions is met.  CAA § 211(c)(1).  Regulation is warranted:  

[A] if, in the judgment of the Administrator, any fuel or 
fuel additive or any emission product of such fuel or fuel 
additive causes, or contributes, to air pollution or water 
pollution (including any degradation in the quality of 
groundwater) that may reasonably be anticipated to 
endanger the public health or welfare, or  

(B) if emission products of such fuel or fuel additive will 
impair to a significant degree the performance of any 
emission control device or system which is in general use, 
or which the Administrator finds has been developed to a 
point where in a reasonable time it would be in general use 
were such regulation to be promulgated. 

Id. § 211(c).  EPA cited both of these criteria as the bases for the Misfueling 

Standards.  76 Fed. Reg. at 44,442 (JA__).  Accordingly, EPA determined that both 

the “impairment” and “health-endangerment” criteria in CAA section 211(c)(1) had 

been triggered, resulting in EPA’s nondiscretionary statutory obligation to issue 

Misfueling Standards to protect the affected engines and their emission control 

systems. 

These provisions clearly indicate congressional intent that any regulations 

promulgated pursuant to section 211(c) be capable of effectively addressing the 
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endangerment or performance impairment that forms the basis for the 211(c) 

regulation.  Indeed, this Court has held that regulations promulgated pursuant to 

section 211(c) must “fruitfully … attack[],” i.e., effectively and substantially address, 

the problem that forms the basis for the regulation.  Ethyl Corp. v. EPA, 541 F.2d 1, 

31 n.62 (D.C. Cir. 1976) (en banc).  In Ethyl, which affirmed EPA’s regulation of lead 

in fuels under CAA Title II, EPA carefully justified its decision to regulate the content 

of lead in fuels at specified levels with evidence showing that the levels it selected 

would prevent at least a considerable part of the danger to public health posed by 

human exposure to lead.  EPA established that “lead automobile emissions were, far 

and away, the most readily reduced significant source of environmental lead” and that 

regulating gasoline lead at the levels it proposed would avert much of the underlying 

danger.  See id. at 31, 55-65.  The Court therefore concluded that regulation was 

warranted because “the lead exposure problem can fruitfully be attacked through 

control of lead additives” in motor vehicle fuels.  Id. at 31 n.62. 

Ethyl makes clear that while EPA need not demonstrate that its regulation will 

remove all possible risk, the resulting regulation must be shown to be capable of 

effectively and substantially reducing the extent of the risk.  See id.; see also Small Refiner 

Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 525 (D.C. Cir. 1983) (EPA explains 

its decision to regulate lead emissions at specified levels).  What qualifies as 

substantially effective in the context of the Misfueling Standards must be guided by 

consideration of the fact that EPA adopted the standards in support of its E15 waiver 
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decisions.  See OPEI Comments at 8-10 (JA__-__); see also EPG Br. at 4 (EPA’s 

decisions must be rooted in the terms of the statute being applied).   

As described above, in the waiver decisions, EPA determined that E15 was 

incompatible with all engines other than MY 2001 and later light-duty motor vehicles 

and that it could cause considerable damage if used in other engines.  EPA’s statutory 

authority for issuing the E15 waivers authorizes such waivers only when EPA 

determines that the introduction of the fuel “will not cause or contribute to a failure 

of any emission control device or system.”  CAA § 211(f)(4) (emphasis added).  

Because the waivers are predicated on a finding that the introduction of E15 will not 

result in the failure of “any” emission control device or system (i.e., the use of E15 

will result in no failures), and because the Misfueling Standards were issued to help 

ensure the effective implementation of the waivers, it would be a violation of section 

211(c) if the Misfueling Standards allowed any significant amount of misfueling to 

occur.  EPA’s final rule falls well-short of that standard. 

To begin, EPA itself acknowledges that misfueling will occur despite the 

implementation of the Misfueling Standards.  EPA, in fact, carefully avoids suggesting 

that the Misfueling Standards will prevent misfueling and instead states only that the 

standards may “mitigate,” “minimize,” and “reduce the potential for” misfueling.  76 

Fed. Reg. at 44,413, 44,409, 44,432 (JA__, JA__, JA__).  This is hardly a signal that 

EPA considers the Misfueling Standards to be effective in preventing the failure of 

“any” emissions control device or system. 
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Elsewhere in the final rule, EPA concedes that more than what is required by 

the Misfueling Standards will be needed to prevent misfueling.  EPA states, for 

example, that “[i]n addition to these required measures, retailers and other fuel 

providers may employ any other strategies they believe would further reduce the risk 

of misfueling under their particular circumstances.”  Id. at 44,408 (JA__).  Similarly, 

the final rule states that a public outreach and consumer education program is a key 

“component of an effective misfueling mitigation strategy,” yet EPA has not included 

such a program in the Misfueling Standards.  Id. at 44,411 (JA__).   

Likewise, EPA’s practices to date in reviewing and approving MMPs (which, as 

explained above, are required to be developed and implemented by entities availing 

themselves of the E15 partial waivers) further reveal the inadequacies of the 

Misfueling Standards.  Despite claims that the “misfueling mitigation measures 

adopted today are … sufficient to address E15 misfueling,” id. at 44,408 (JA__), EPA 

has used subsequent MMP approvals to impose new misfueling controls.  For 

example, EPA “approved a new blender pump configuration, submitted by the 

Renewable Fuels Association (RFA), for general use by retail stations that wish to 

dispense E15 and E10 from a blender pump with a common hose and nozzle.”8   

                                           
8 EPA, E15: Misfueling Mitigation Plans, 

http://www.epa.gov/otaq/regs/fuels/additive/e15/e15-mmp.htm (last visited Nov. 
29, 2013). 
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Such measures clearly indicate that EPA believes more or different measures than 

those prescribed by the Misfueling Standards are necessary.9 

Thus, by EPA’s own admission, the Misfueling Standards will not effectively 

prevent misfueling and the resulting “failure of any emission control device or 

system,” as the CAA requires.  As a result, the Misfueling Standards do not satisfy the 

requirements of section 211(c). 

B. EPA Failed To Develop an Adequate Administrative Record and 
Failed to Provide the Required Basis of Reasoned Decision-
Making. 

Section 211(c) does not confer to EPA carte blanche authority to adopt 

whatever measures it sees fit.  Rather, as explained above, section 211(c) requires EPA 

to adopt measures that effectively prevent misfueling.  Because section 211(c) requires 

standards to be effective, EPA has an obligation when it invokes section 211(c) to 

describe what effectiveness means in this context and to show that the rule it adopts 

does, indeed, meet section 211(c) requirements.  In other words, EPA has an 

obligation to describe “how good is good enough” with respect to misfueling-

prevention and to show on the record that the measures EPA has adopted are good 

enough.  EPA has not met that burden.  Its failure to do so is arbitrary and capricious 

and renders the Misfueling Standards invalid.  See OPEI Comments at 8-10 (JA__-__). 

                                           
9 EPA’s MMPs are themselves unlawful because EPA is using them to impose 

regulatory requirements without complying with procedural obligations of the APA or 
the CAA’s requirement that such controls be imposed “by regulation.”  CAA 
§ 211(c)(1). 
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EPA’s obligations with respect to development of an adequate rulemaking 

record are well-defined.  As the Supreme Court has stated, an “agency must examine 

the relevant data and articulate a satisfactory explanation for its action including a 

‘rational connection between the facts found and the choice made.’”  Motor Vehicle 

Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).  Stated another 

way,  

an agency rule would be arbitrary and capricious if the 
agency has relied on factors which Congress has not 
intended it to consider, entirely failed to consider an 
important aspect of the problem, offered an explanation 
for its decision that runs counter to the evidence before the 
agency, or is so implausible that it could not be ascribed to 
a difference in view or the product of agency expertise. 
 

Id.  The Misfueling Standards are based on an administrative record that does not 

comport with these Supreme Court directives. 

1. EPA Has Failed To Consider the Amount of Misfueling that 
Will Occur under its Misfueling Standards. 

EPA failed to explain how effective the Misfueling Standards must be – in the 

context of section 211(f)(4) waiver decisions predicated on a finding that no engine or 

emissions control failure will occur – in order to satisfy section 211(c).  EPA also 

declined to even attempt to quantify the amount of misfueling that will occur after 

implementation of the Misfueling Standards or the amount that would have occurred 

under the various other alternative mitigation measures presented in public comments 

on the proposed standards and considered by the Agency.  As explained in Ethyl, EPA 
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is obligated to examine these issues and to demonstrate, not merely claim, that any 

211(c) rule will adequately address misfueling.  See Ethyl, 541 F.2d at 31 n.62.  Because 

EPA failed to even consider this critical element of a 211(c) standard when it devised 

and promulgated the Misfueling Standards – and thus failed to consider whether the 

Misfueling Standards would be effective as required by Ethyl – EPA’s final rule is 

arbitrary and capricious. 

2. EPA Has Failed To Conduct an Adequate Cost-Benefit 
Analysis. 

EPA also failed to consider the relevant data by failing to adequately take costs 

into account.   Section 211(c)(2)(B) of the CAA requires that the Misfueling Standards 

be based on a “consideration of available scientific and economic data, including a 

cost benefit analysis.”  Section 211(c)(2)(B) directs EPA to compare “emission control 

devices or systems which are or will be in general use and require the proposed 

control or prohibition with emission control devices or systems which are or will be in 

general use and do not require the proposed control or prohibition.”  CAA § 

211(c)(2)(B).  Here, such an assessment is particularly important because E15 will 

damage the engines and vehicles not covered by the partial waiver (i.e., those that 

“require the proposed control or prohibition.”).  Thus, a comprehensive weighing of 

the costs and benefits is crucial to justifying EPA’s decision to dismiss measures that 

could have prevented additional misfueling. 
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EPA failed to perform a comprehensive cost-benefit analysis.  See OPEI 

Comments at 10-13 (JA__-__).  EPA should have evaluated the costs and 

corresponding benefits of the various misfueling mitigation measures that were 

identified in materials submitted to the Agency during the rulemaking process.  See, 

e.g., Gilson Environmental LLC, Evaluation of Measures to Mitigate Misfueling of 

Mid- to High-Ethanol Blend Fuels at Fuel Dispensing Facilities (Apr. 27, 2010), 

Docket ID No. EPA-HQ-OAR-2010-0448-0002 (JA__-__).  As documented in 

rulemaking comments, each of the potential misfueling mitigation measures available 

was associated with varying rates of misfueling-prevention.  In order to evaluate the 

effectiveness of each control (and various controls in tandem) consistent with 

statutory requirements, EPA necessarily was compelled to conduct a cost-benefit 

analysis of these options.  See OPEI Comments at 10-13 (JA__-__).   

EPA’s limited discussion of relative costs and benefits is entirely inadequate to 

the purpose of evaluating misfueling mitigation measures and fails to satisfy CAA 

§ 211(c)(2)(B).  The rulemaking record consists of little more than vague 

pronouncements unsupported by any kind of quantitative analysis:  

 “[W]e considered whether to require E15 hand warmers with a 
noticeably different texture or bearing the text ‘E15.’  However, there is 
currently no available data for determining whether or to what degree such 
differences would be effective in drawing consumers’ attention more 
than the required label itself.”  76 Fed. Reg. at 44,426 (emphasis added) 
(JA__). 

 “Providing an interactive process for selecting E15 would likely require 
substantial upgrades to the point-of-sale system of the dispensers.  We 
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have therefore decided that available information does not support 
requiring this measure at this time.”  Id. at 44,427 (emphasis added) 
(JA__). 

 Radio frequency identification technology will not be required because 
“it seems highly unlikely the benefits of this measure would outweigh its 
costs.”  Id. (emphasis added). 

Stating that costs seem unlikely to outweigh benefits or that EPA lacks data is 

not sufficient.  EPA is obligated under CAA § 211(c)(2)(B) to develop an actual cost-

benefit analysis.  Such an obligation involves more than mere speculation.  When data 

are not immediately available, EPA must develop it. 

The only measures that EPA attempted to evaluate with any sort of rigor were 

the control measures the Agency chose to adopt.  See id. at 44,432 (JA__).  Even with 

respect to these measures, EPA merely estimated the costs of compliance for its 

labeling, PTD, and survey requirements and then, while relying on “no data to 

estimate the frequency at which emission increases and repairs or other potential 

complications might occur with misfueling in the absence of today’s rule,” concluded 

that the benefits of the final rule would outweigh its costs based on outcomes that 

EPA “expected.”  Id.  This level of rigor is unacceptable.  EPA’s failure to conduct an 

adequate cost-benefit analysis is a violation of the CAA and renders the Misfueling 

Standards unlawful. 
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3. EPA Failed To Respond to Public Comments 
Demonstrating the Ineffectiveness of its Labeling 
Requirements and Considered Irrelevant Factors in 
Devising Those Requirements. 

One of the Misfueling Standards’ key measures is the specification of warning 

labels for fuel pumps dispensing E15.  As EPA explained, the information presented 

on these labels is critical; it is likely to be the consumer’s primary source of 

information on misfueling-prevention, and the label must, therefore, “inform 

consumers about the legal and appropriate use of E15 and the potential consequences 

of illegal and inappropriate uses.”  Id. at 44,412 (JA__).  The record EPA has 

compiled in this rulemaking, however, makes clear that the Agency has not adequately 

supported the labeling requirements it imposed. 

Critically, EPA failed to address the relationship between its labeling 

instructions and EPA’s own regulations governing emission-warranty coverage for 

engines and vehicles and maintenance instruction requirements.  Numerous 

commenters on EPA’s proposed Misfueling Standards argued that EPA’s pump 

warning label should direct consumers to consult their vehicle, engine, and equipment 

owners’ manuals as the best source of information about which fuels a particular 

engine or vehicle can and cannot tolerate.  See API Comments at 6 (JA__); Alliance 

Comments at 6 (JA__).  As those comments explained, EPA’s rules require vehicle 

manufacturers to provide written instructions on vehicle maintenance and use, 

including instructions necessary to assure compliance with applicable emission 
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standards for the useful life of the vehicle.  40 C.F.R. §§ 86.1808-01, 85.2102(a)(13).  

These instructions must include information on the proper fuel to be used.  Id. 

§ 85.2104(h)(5).   

In compliance with EPA’s regulations, automobile manufacturers specify 

acceptable fuels for use in their vehicles.  The manuals for nearly all of the vehicles 

manufactured during the model years for which EPA has allowed the use of E15 

specify that any fuel containing more than 10 percent ethanol should not be used.  

Thus, EPA’s warning label would direct owners of MY 2001 and newer vehicles to 

fuel with E15 – contrary to their owner’s manuals.  When a vehicle is not maintained 

in accordance with owner’s manual instructions prepared pursuant to EPA’s 

regulations, a manufacturer may deny emissions warranty coverage.  Id. § 85.2103(a).10   

EPA took no action in response to concerns regarding the conflict between 

EPA’s generic E15 fuel pump labels and the vehicle-specific instructions contained in 

vehicle owner’s manuals.  EPA merely stated that reference to the manufacturers’ fuel 

recommendations “may confuse consumers” because E15 “would not be specifically 

referenced in any existing manual or manufacturer’s specifications.”  76 Fed. Reg. at 

                                           
10 EPA has compounded these problems by imposing a new burden on vehicle-

manufacturers:  “[T]o avoid honoring an emission warranty…[the manufacturer] must 
also show that use of E-15 was relevant to the reason that the motor vehicle failed 
emission testing.”   76 Fed. Reg. at 44,438 (JA__).  EPA’s arbitrary position on 
warranty-liability cannot retroactively impair a contract between a vehicle 
manufacturer and a vehicle purchaser or nullify a manufacturer’s vehicle maintenance 
instructions in owner’s guides.  Alliance Comments at 8 (JA__). 
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44,415 (JA__).  This potential confusion, however, is precisely the reason EPA should 

have addressed owner’s manuals and the Agency’s fuel-related instruction regulations 

in its final rule.  Instead, EPA promulgated Misfueling Standards that conflict with 

EPA’s own rules in the interest of encouraging consumers to use E15 even though 

that action could damage their products and void their warranties.  The only reason 

for encouraging such action is to promote the use of E15 even where owner’s 

manuals and consumer warranties prohibit it.  Undermining the effectiveness of the 

Misfueling Standards in the interest of encouraging the use of E15 cannot be 

reconciled with the congressional directives in section 211.  Accordingly, EPA based 

the Misfueling Standards on a factor that Congress did not intend the Agency to 

consider and, in the process, developed a regulation that is inconsistent with existing 

EPA rules, rendering the Misfueling Standards arbitrary and capricious. 

EPA similarly failed to respond to public comments addressing the Agency’s 

adoption of the term “ATTENTION” for its fuel pump label, and thus has failed to 

develop adequate record support for its decision.  During EPA’s rulemaking process, 

commenters objected to EPA’s proposed use of the term “CAUTION” on its E15 

fuel pump labels as failing to adequately convey the urgency and seriousness of 

misfueling with E15.  Instead, commenters supported the use of stronger terms that 

would more adequately convey the potential for serious damage that E15 misfueling 

could cause.  See API Comments at 6 (JA__).  Commenters further pointed out that in 
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the recent transition to ultra-low sulfur diesel (“ULSD”), EPA opted to use the 

stronger term “WARNING” to convey the threat posed by misfueling.   

EPA declined to adopt a stronger warning term and instead softened its fuel 

pump labeling requirements by adopting the term “ATTENTION” in the final 

Misfueling Standards.  40 C.F.R. § 80.1501.  EPA adopted this softer terminology 

because the Agency wanted to avoid “the risk of discouraging appropriate use of the 

fuel.”  76 Fed. Reg. at 44,413 (JA__).  As with EPA’s refusal to direct consumers to 

their owners’ manuals, this rationale evinces an intent to temper policies that might 

prevent misfueling in the interest of encouraging the use of E15.  Yet the Misfueling 

Standards, as required by section 211(c), are supposed to prevent misfueling.  EPA’s 

final rule is contrary to that purpose, based on consideration of an irrelevant factor 

under the CAA, and is therefore arbitrary and capricious.   

The only additional support EPA offers for the label term it selected is what 

EPA characterizes as its “belief” that the term is appropriate.  But, as commenters 

explained, this belief is not supported by evidence in the record and is an insufficient 

basis for EPA’s regulatory decision.    

Moreover, EPA’s final rule does not attempt to respond to comments pointing 

to EPA’s past use of the term “WARNING” during a similar fuel transition.  Indeed, 

the misfueling controls that EPA adopted in the past applied to newly produced 

engines and vehicles that were designed to run on EPA’s “phased-in,” cleaner fuels.  

These prior, “forward-looking” programs provided adequate lead-time and the 
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opportunity for the vehicle manufacturers to educate new “vehicle consumers at the 

time of purchase about the risks of misfueling” through owner’s manuals and vehicle-

labels.  Id. at 44,425 (JA__).  In stark contrast, the misfueling risks are much greater 

with E15 because EPA retroactively approved its sale and use in all post-2000 MY 

vehicles.  Consequently, consumers can only be warned about the risks of misfueling 

by robust warning labels applied to the gasoline pumps or through effective public 

outreach. 

Under such circumstances, the severity of the warning used should be at least 

the same as that used during the ULSD transition.  EPA’s failure to engage this issue 

ignores key information, is contrary to CAA procedural requirements, and renders its 

Misfueling Standards arbitrary and capricious. 

II. Presumptive Liability for All Entities in the Fuel Supply Chain for 
Prohibited Sales of E15 and for Violations of the Misfueling Standards Is 
Inconsistent with the Clean Air Act and Is Otherwise Arbitrary and 
Capricious, an Abuse of Discretion, and Contrary to Law.   

EPA’s Misfueling Standards are premised on “presumptive liability for parties 

in the fuel distribution system.”  Id. at 44,437 (JA__).  As explained in the final rule, 

under EPA’s scheme, “liability is imposed on the party in the fuel distribution system 

that controls the facility where the violation occurred and those parties, typically 

upstream in the fuel distribution system from the initially listed party….”  Id.; see also 

40 C.F.R. § 80.1505.  For such parties, EPA asserts that a “defense of lack of 
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causation” is available.   76 Fed. Reg. at 44,438 (JA__); see also 40 C.F.R. § 

80.1507(a)(1)(i).  In other words, parties are guilty until proven innocent. 

The plain language of section 211 prohibits the expansive scheme of liability 

adopted in the Misfueling Standards.  Indeed, the courts have confirmed that the 

CAA and well-established principles of generally applicable law carefully confine the 

scope of liability for violations of regulatory requirements.  EPA’s final rule, 

moreover, fails to establish any reasonable basis for the presumptive liability scheme it 

imposes.  For all of these reasons, the Misfueling Standards are fatally flawed and 

must be vacated. 

A. The CAA and General Principles of Applicable Law Prohibit 
EPA’s Adoption of the Misfueling Standards’ Presumptive 
Liability Scheme.  

The Supreme Court and this Court have repeatedly admonished that, when a 

“‘statute’s language is plain,’” courts must “‘enforce it according to its terms.’”  Lamie 

v. U.S. Tr., 540 U.S. 526, 534 (2004) (internal citation omitted).  The plain language of 

section 211 makes clear that the Misfueling Standards impose an unlawfully expansive 

liability regime.  Section 211(d) of the CAA, which governs civil liability for violations 

of regulations promulgated pursuant to section 211 authorities states: 

Any person who violates subsection (a), (f), (g), (k), (l), (m), (n), 
or (o) of this section or the regulations prescribed under 
subsection (c), (h), (i), (k), (l), (m), (n), or (o) of this section 
… shall be liable to the United States for a civil penalty of 
not more than the sum of $25,000 for every day of such 
violation and the amount of economic benefit or savings 
resulting from the violation. 
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CAA § 211(d)(1) (emphasis added).  Consistent with section 211(d), when an entity 

fails to satisfy a regulatory requirement, clearly that entity has violated a regulation and 

may be subject to civil penalties.  EPA’s Misfueling Standards, however, do something 

entirely different.  They impose liability on entities that do not violate any regulations 

unless those entities can demonstrate that they did not cause the violation.  40 C.F.R. 

§§ 80.1505, 80.1507(a)(1)(i).  In other words, all entities upstream of the entity that 

committed the violation are also liable for that violation unless they can assert what 

EPA calls a “defense of lack of causation.”  76 Fed. Reg. at 44,438 (JA__).  This 

expansive scheme of presumptive liability exceeds the plain language of section 

211(d)(1), which allows EPA to impose penalties only on the person who actually 

violates an applicable regulation.   

The U.S. Courts of Appeals have consistently warned EPA against attempting 

to expand the scope of liability beyond the constraints imposed by the CAA.  The 

Third, Seventh, Eighth, and Eleventh Circuits, for instance, have overturned EPA’s 

efforts to expand the scope of the CAA’s liability provisions governing the prevention 

of significant deterioration (“PSD”) program by seeking to impose liability for a 

violation on entities that did not commit the violation.  Nat’l Parks & Conservation 

Ass’n, Inc. v. Tennessee Valley Auth., 502 F.3d 1316 (11th Cir. 2007); Sierra Club v. Otter 

Tail Power Co., 615 F.3d 1008 (8th Cir. 2010); United States v. Midwest Generation, LLC, 
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720 F.3d 644 (7th Cir. 2013); United States v. EME Homer City Generation, L.P., 727 F.3d 

274 (3d Cir. 2013).   

The Third Circuit’s PSD liability decision is particularly relevant here.  In that 

case, EPA sought penalties against the entities that owned and operated the Homer 

City Generation Power Plant at the time that EPA alleged the facility should have 

obtained a PSD permit (the “Former Owners”) and also sought penalties against the 

entities that had subsequently acquired the facility (the “Current Owners”) years after 

that permit, according to EPA, should have been obtained.  As the court explained, 

EPA could not, consistent with the CAA, impose liability on the Current Owners 

because “the Current Owners did not violate the PSD program because they did not 

modify the Plant.”  EME Homer City Generation, 727 F.3d at 284.  Imposing liability on 

a party that did not itself violate EPA’s regulations would have required the Court “to 

distort plain statutory text to shore up what the EPA views as an incomplete remedial 

scheme.”  Id. at 278.  Just as in EME Homer City Generation, section 211 limits EPA’s 

authority to impose liability to those who have actually committed a violation.  EPA’s 

Misfueling Standards are, accordingly, unlawful. 

In any event, imposing liability in the absence of causation is a remarkable 

departure from typical practice in American law.  Even if such a departure could be 

lawful, the courts have made abundantly clear that if Congress wishes to achieve a 

particular result inconsistent with the courts’ view of legal traditions, then Congress 

must state such an intent with unmistakable clarity.  See generally William N. Eskridge, 
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Jr. & Philip P. Frickey, Quasi-Constitutional Law: Clear Statement Rules as Constitutional 

Lawmaking, 45 VAND. L. REV. 593 (1992); see, e.g., Midlantic Nat’l Bank v. N.J. Dep’t of 

Envtl. Prot., 474 U.S. 494, 501 (1986) (citing Edmonds v. Compagnie Generale 

Transatlantique, 443 U.S. 256, 266-67 (1979)).  As demonstrated above, section 211 

does anything but clearly signal congressional intent to displace the traditional 

understandings of liability and causation.  In the absence of such a clear statement of 

intent, the Misfueling Standards must be vacated. 

B. The Rulemaking Record Does Not Establish a Rational Basis for 
Adopting a Presumptive Liability Scheme, Rendering the 
Misfueling Standards Arbitrary and Capricious.  

There is no rational basis for EPA’s presumptive liability scheme, and the 

Misfueling Standards are therefore unlawful.  The record supporting the liability 

scheme is remarkably thin.  EPA asserts, for instance, that its liability scheme is 

“similar to the liability and penalty provisions found in other EPA fuels regulations,” 

76 Fed. Reg. at 44,436 (JA__), but EPA does nothing to explain how its liability 

schemes in other regulations compare to the liability scheme it has adopted in the 

Misfueling Standards.  Nor does EPA explain why this system of presumptive liability 

is necessary with respect to E15 misfueling. 

Further, the manner in which EPA claims fuel providers can avoid liability is 

itself incredibly vague and provides no meaningful direction.  The Agency states that 

fuel providers must “[g]enerally” demonstrate all of the following:  

(1) The fuel provider did not commit or cause the violation;  
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(2) the fuel provider has PTDs indicating the fuel was in 
compliance at its facility; and  

(3) except for retailers and wholesale purchaser-consumers, 
the fuel provider conducted a quality assurance program. 

Id. at 44,437 (JA__).  Except for the seemingly straightforward PTD requirement, 

EPA does not explain how a fuel provider can make these demonstrations in a 

manner sufficient to satisfy EPA.  Indeed, EPA asserts that compliance with “[t]he 

misfueling mitigation program should in turn minimize any liability that might arise,” but 

it expressly refused to allow compliance with the Misfueling Standards to immunize 

(or to create a presumption) against liability for fuel providers.  76 Fed. Reg. at 44,436 

(emphasis added) (JA__).  EPA also states, for instance, that retailers “would typically 

not be held liable” for consumer misfueling if fuel dispensers were properly labeled 

and the retailer “did not condone or facilitate the misfueling.”  Id. at 44,437 (JA__).  

EPA’s statement suggests that even in these circumstances, i.e., full compliance with 

the Misfueling Standards and absence of causation, exposure to liability remains.  The 

courts have consistently rejected regulations that are impermissibly vague, such as this 

regulation which imposes liability without indicating which factors will control 

whether a defense will apply.11 

                                           
11 A regulation that is “so vague that men of common intelligence must 

necessarily guess at its meaning and differ as to its application violates the first 
essential of due process of law.”  Connally v. General Constr. Co., 269 U.S. 385, 391 
(1926); Boyce Motor Lines, Inc. v. United States, 342 U.S. 337 (1952) (applying Connally to 
regulations). 
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To the extent EPA includes additional explanation, it only serves to further 

muddy the requirements.  EPA states, for instance, that “to the extent fuel providers 

determine that it is appropriate to further reduce the risk or potential of consumer 

misfueling, they may take additional misfueling mitigation measures that they believe 

could be useful in showing they did not encourage or otherwise cause the misfueling.”  

Id. at 44,409 (JA__).  Similarly, the final rule states 

[R]etailers may choose to employ a variety of other 
measures, such as obtaining confirmation that the 
consumer desires to dispense E15 or equipping pumps that 
dispense only E15 with a distinctly colored nozzle hand 
warmer, as they consider appropriate for their 
circumstances.  A party does not need to employ such 
measures in order to establish an affirmative defense to a 
presumption of liability, but EPA will consider any 
additional measures that a party has taken in assessing all of 
the circumstances that pertain to a violation.   

Id. at 44,438 (JA__).  In EPA’s view, therefore, misfueling mitigation measures that it 

expressly rejected during the Misfueling Standards rulemaking process as unnecessary 

may nevertheless be prerequisites for avoiding liability for violations of the Misfueling 

Standards, depending on the manner in which EPA chooses to evaluate undefined 

affirmative defense factors that generally apply.  These contradictions – within the 

same rule – and amorphous standards are quintessentially arbitrary and capricious.   

In the face of these uncertain standards for liability, EPA’s proposed rule notes 

in passing that fuel carriers would not be subjected to this same presumptive liability 

scheme and instead “would be liable only for violations arising from product under 
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their control or custody and not for causing nonconforming gasoline to be in the 

distribution system, except where specific evidence of causation exists.”  75 Fed. Reg. at 68,060 

(emphasis added) (JA__).  EPA makes no attempt to explain why this traditional 

system for assigning liability is appropriate only for this subset of fuel suppliers.  This 

disparate treatment without adequate explanation is itself arbitrary and capricious. 

Not only are EPA’s explanations inadequate, the Agency even admits that 

“EPA is not in a position to address all of the liability issues raised by commenters, 

[and] … we address those within our jurisdiction.”  76 Fed. Reg. at 44,436 (JA__).  

EPA does not fully explain what issues it has chosen to disregard, but its failure to 

respond to public comments on these issues also renders its final rule invalid.  For all 

of these reasons, the Misfueling Standards should be vacated. 

III. The Product Transfer Document Requirements of the Misfueling 
Standards Are Arbitrary and Capricious, an Abuse of Discretion, and 
Otherwise Not in Accordance with Law.  

Although it has generally adopted lax misfueling requirements so as to 

encourage consumer use of E15, EPA has shown no such restraint when imposing 

controls that do not directly impact consumers.  Ironically, EPA has adopted these 

more stringent measures only with respect to administrative requirements that the 

record demonstrates will have no beneficial impact on misfueling.  As such, these 

requirements are inadequately supported and arbitrary and capricious.   

The focus of these stringent and ineffective measures are PTDs.  PTDs 

accompany both finished fuels and unfinished fuels used for blending with oxygenates 
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(such as ethanol), also called blendstock for oxygenate blending (“BOB”).  PTDs 

contain various information about their associated BOB or finished fuel to ensure that 

it is properly handled and complies with all applicable requirements.     

The Misfueling Standards require that PTDs contain the RVP of a BOB.  40 

C.F.R. § 80.1503.  RVP is a measure of the volatility of gasoline.  It is regulated by 

EPA to control volatile emissions and is important for ensuring proper engine 

function at various temperatures.  Accordingly, fuel suppliers manipulate the RVP of 

fuels on a seasonal basis, consistent with EPA regulations and to maintain engine 

performance.  Commenters on the proposed Misfueling Standards explained that 

requiring RVP information for BOBs will serve no useful purpose and could 

potentially be misleading because the RVP of a BOB has no necessary relationship to 

the RVP of finished gasoline.  API Comments at 10 (JA_).  Those comments 

explained that the magnitude of the change in RVP for a given ethanol concentration 

varies among BOBs and that producers adjust the RVP of their BOBs such that the 

RVP of the blend will comply with applicable RVP regulations when blended with the 

specified level of ethanol.  Id.  Commenters further explained that the industry’s 

approach to ensuring compliance with RVP requirements has worked for nearly 25 

years, and that the introduction of E15 provided no basis for concluding that an 

alternative approach would be warranted going forward.  Id.   

EPA’s only response to these comments was that “in light of the increasing 

complexity that will come with the entry of E15 into the market, EPA believes that, 
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upstream of the point where E10 and E15 are manufactured, the maximum RVP is 

needed on the PTDs for BOBs to facilitate ethanol blender compliance with the 

applicable EPA summertime RVP requirements.”  76 Fed. Reg. at 44,419 (emphasis 

added) (JA__).  This is essentially no response at all and is merely an assertion that the 

EPA’s arbitrary policy has some utility.  EPA’s failure to respond adequately to these 

rulemaking comments and its failure to provide a reasonable rationale for its final rule 

renders the Misfueling Standards arbitrary and capricious. 

Similarly, comments on EPA’s proposed Misfueling Standards also explained 

that PTDs do not need to specify that a BOB is suitable for blending with only 9 to 

10% ethanol because PTDs already include blending instructions that ensure 

compliance with the applicable RVP requirement.  Id.  EPA nevertheless retained this 

requirement in its final Misfueling Standards, arguing that the additional PTD 

language requirements would “serve to remind” blenders of their obligations and 

again citing its “belie[f] that this additional PTD language will help prevent 

downstream violations of the RVP requirements for E15 and other fuels.”  Id. 

(emphasis added); see also 40 C.F.R. § 80.1503(a)(1)(vi)(B)(1), (b)(1)(vi)(C).  EPA’s 

argument and its asserted belief have no support in the agency’s rulemaking record.  

Accordingly, the Misfueling Standards are arbitrary and capricious.   

CONCLUSION 

For all of the foregoing reasons, the Misfueling Standards are arbitrary and 

capricious, an abuse of discretion, and contrary to law.  The rule should be vacated, 
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and the sale of E15 should be enjoined until EPA promulgates a valid rule that will 

effectively prevent E15 misfueling as required by the CAA. 

Respectfully submitted,  
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Page 6376 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 7545 

1 So in original. Probably should be ‘‘the’’. 

have been expended by the State before the date 

on which any such grant was made. 

(July 14, 1955, ch. 360, title II, § 210, formerly 

§ 209, as added Pub. L. 90–148, § 2, Nov. 21, 1967, 81 

Stat. 502; renumbered and amended Pub. L. 

91–604, §§ 8(a), 10(b), Dec. 31, 1970, 84 Stat. 1694, 

1700; Pub. L. 95–95, title II, § 204, Aug. 7, 1977, 91 

Stat. 754.) 

CODIFICATION 

Section was formerly classified to section 1857f–6b of 

this title. 

PRIOR PROVISIONS 

A prior section 210 of act July 14, 1955, was renum-

bered section 211 by Pub. L. 91–604 and is classified to 

section 7545 of this title. 

AMENDMENTS 

1977—Pub. L. 95–95 inserted provision allowing grants 

to be made by way of reimbursement in any case in 

which amounts have been expended by States before 

the date on which the grants were made. 

1970—Pub. L. 91–604, § 10(b), substituted provisions au-

thorizing the Administrator to make grants to appro-

priate State agencies for the development and mainte-

nance of effective vehicle emission devices and systems 

inspection and emission testing and control programs, 

for provisions authorizing the Secretary to make 

grants to appropriate State air pollution control agen-

cies for the development of meaningful uniform motor 

vehicle emission device inspection and emission testing 

programs. 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–95 effective Aug. 7, 1977, ex-

cept as otherwise expressly provided, see section 406(d) 

of Pub. L. 95–95, set out as a note under section 7401 of 

this title. 

§ 7545. Regulation of fuels 

(a) Authority of Administrator to regulate 
The Administrator may by regulation des-

ignate any fuel or fuel additive (including any 

fuel or fuel additive used exclusively in nonroad 

engines or nonroad vehicles) and, after such date 

or dates as may be prescribed by him, no manu-

facturer or processor of any such fuel or additive 

may sell, offer for sale, or introduce into com-

merce such fuel or additive unless the Adminis-

trator has registered such fuel or additive in ac-

cordance with subsection (b) of this section. 

(b) Registration requirement 
(1) For the purpose of registration of fuels and 

fuel additives, the Administrator shall require— 

(A) the manufacturer of any fuel to notify 

him as to the commercial identifying name 

and manufacturer of any additive contained in 

such fuel; the range of concentration of any 

additive in the fuel; and the purpose-in-use of 

any such additive; and 

(B) the manufacturer of any additive to no-

tify him as to the chemical composition of 

such additive. 

(2) For the purpose of registration of fuels and 

fuel additives, the Administrator shall, on a reg-

ular basis, require the manufacturer of any fuel 

or fuel additive— 

(A) to conduct tests to determine potential 

public health and environmental effects of the 

fuel or additive (including carcinogenic, tera-

togenic, or mutagenic effects); and 

(B) to furnish the description of any analyt-

ical technique that can be used to detect and 

measure any additive in such fuel, the rec-

ommended range of concentration of such ad-

ditive, and the recommended purpose-in-use of 

such additive, and such other information as is 

reasonable and necessary to determine the 

emissions resulting from the use of the fuel or 

additive contained in such fuel, the effect of 

such fuel or additive on the emission control 

performance of any vehicle, vehicle engine, 

nonroad engine or nonroad vehicle, or the ex-

tent to which such emissions affect the public 

health or welfare. 

Tests under subparagraph (A) shall be conducted 

in conformity with test procedures and proto-

cols established by the Administrator. The re-

sult of such tests shall not be considered con-

fidential. 
(3) Upon compliance with the provision of this 

subsection, including assurances that the Ad-

ministrator will receive changes in the informa-

tion required, the Administrator shall register 

such fuel or fuel additive. 
(4) STUDY ON CERTAIN FUEL ADDITIVES AND 

BLENDSTOCKS.— 
(A) IN GENERAL.—Not later than 2 years after 

August 8, 2005, the Administrator shall— 
(i) conduct a study on the effects on public 

health (including the effects on children, 

pregnant women, minority or low-income 

communities, and other sensitive popu-

lations), air quality, and water resources of 

increased use of, and the feasibility of using 

as substitutes for methyl tertiary butyl 

ether in gasoline— 
(I) ethyl tertiary butyl ether; 
(II) tertiary amyl methyl ether; 
(III) di-isopropyl ether; 
(IV) tertiary butyl alcohol; 
(V) other ethers and heavy alcohols, as 

determined by then 1 Administrator; 
(VI) ethanol; 
(VII) iso-octane; and 
(VIII) alkylates; and 

(ii) conduct a study on the effects on pub-

lic health (including the effects on children, 

pregnant women, minority or low-income 

communities, and other sensitive popu-

lations), air quality, and water resources of 

the adjustment for ethanol-blended reformu-

lated gasoline to the volatile organic com-

pounds performance requirements that are 

applicable under paragraphs (1) and (3) of 

subsection (k) of this section; and 
(iii) submit to the Committee on Environ-

ment and Public Works of the Senate and 

the Committee on Energy and Commerce of 

the House of Representatives a report de-

scribing the results of the studies under 

clauses (i) and (ii). 

(B) CONTRACTS FOR STUDY.—In carrying out 

this paragraph, the Administrator may enter 

into one or more contracts with nongovern-

mental entities such as— 
(i) the national energy laboratories; and 
(ii) institutions of higher education (as de-

fined in section 1001 of title 20). 
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Page 6377 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 7545 

2 So in original. Par. (1) does not contain a cl. (A). 

(c) Offending fuels and fuel additives; control; 
prohibition 

(1) The Administrator may, from time to time 
on the basis of information obtained under sub-
section (b) of this section or other information 
available to him, by regulation, control or pro-
hibit the manufacture, introduction into com-
merce, offering for sale, or sale of any fuel or 
fuel additive for use in a motor vehicle, motor 
vehicle engine, or nonroad engine or nonroad ve-
hicle if, in the judgment of the Administrator, 
any fuel or fuel additive or any emission product 
of such fuel or fuel additive causes, or contrib-
utes, to air pollution or water pollution (includ-
ing any degradation in the quality of ground-
water) that may reasonably be anticipated to 
endanger the public health or welfare, or (B) 2 if 
emission products of such fuel or fuel additive 
will impair to a significant degree the perform-
ance of any emission control device or system 
which is in general use, or which the Adminis-
trator finds has been developed to a point where 
in a reasonable time it would be in general use 
were such regulation to be promulgated. 

(2)(A) No fuel, class of fuels, or fuel additive 
may be controlled or prohibited by the Adminis-
trator pursuant to clause (A) of paragraph (1) ex-
cept after consideration of all relevant medical 
and scientific evidence available to him, includ-
ing consideration of other technologically or 
economically feasible means of achieving emis-
sion standards under section 7521 of this title. 

(B) No fuel or fuel additive may be controlled 
or prohibited by the Administrator pursuant to 
clause (B) of paragraph (1) except after consider-
ation of available scientific and economic data, 
including a cost benefit analysis comparing 
emission control devices or systems which are 
or will be in general use and require the pro-
posed control or prohibition with emission con-
trol devices or systems which are or will be in 
general use and do not require the proposed con-
trol or prohibition. On request of a manufac-
turer of motor vehicles, motor vehicle engines, 
fuels, or fuel additives submitted within 10 days 
of notice of proposed rulemaking, the Adminis-
trator shall hold a public hearing and publish 
findings with respect to any matter he is re-
quired to consider under this subparagraph. 

Such findings shall be published at the time of 

promulgation of final regulations. 
(C) No fuel or fuel additive may be prohibited 

by the Administrator under paragraph (1) unless 

he finds, and publishes such finding, that in his 

judgment such prohibition will not cause the 

use of any other fuel or fuel additive which will 

produce emissions which will endanger the pub-

lic health or welfare to the same or greater de-

gree than the use of the fuel or fuel additive pro-

posed to be prohibited. 
(3)(A) For the purpose of obtaining evidence 

and data to carry out paragraph (2), the Admin-

istrator may require the manufacturer of any 

motor vehicle or motor vehicle engine to furnish 

any information which has been developed con-

cerning the emissions from motor vehicles re-

sulting from the use of any fuel or fuel additive, 

or the effect of such use on the performance of 

any emission control device or system. 

(B) In obtaining information under subpara-
graph (A), section 7607(a) of this title (relating 
to subpenas) shall be applicable. 

(4)(A) Except as otherwise provided in sub-
paragraph (B) or (C), no State (or political sub-
division thereof) may prescribe or attempt to 
enforce, for purposes of motor vehicle emission 
control, any control or prohibition respecting 
any characteristic or component of a fuel or fuel 
additive in a motor vehicle or motor vehicle en-
gine— 

(i) if the Administrator has found that no 
control or prohibition of the characteristic or 
component of a fuel or fuel additive under 
paragraph (1) is necessary and has published 
his finding in the Federal Register, or 

(ii) if the Administrator has prescribed 
under paragraph (1) a control or prohibition 
applicable to such characteristic or compo-
nent of a fuel or fuel additive, unless State 

prohibition or control is identical to the pro-

hibition or control prescribed by the Adminis-

trator. 

(B) Any State for which application of section 

7543(a) of this title has at any time been waived 

under section 7543(b) of this title may at any 

time prescribe and enforce, for the purpose of 

motor vehicle emission control, a control or pro-

hibition respecting any fuel or fuel additive. 
(C)(i) A State may prescribe and enforce, for 

purposes of motor vehicle emission control, a 

control or prohibition respecting the use of a 

fuel or fuel additive in a motor vehicle or motor 

vehicle engine if an applicable implementation 

plan for such State under section 7410 of this 

title so provides. The Administrator may ap-

prove such provision in an implementation plan, 

or promulgate an implementation plan contain-

ing such a provision, only if he finds that the 

State control or prohibition is necessary to 

achieve the national primary or secondary am-

bient air quality standard which the plan imple-

ments. The Administrator may find that a State 

control or prohibition is necessary to achieve 

that standard if no other measures that would 

bring about timely attainment exist, or if other 

measures exist and are technically possible to 

implement, but are unreasonable or impractica-

ble. The Administrator may make a finding of 

necessity under this subparagraph even if the 

plan for the area does not contain an approved 

demonstration of timely attainment. 
(ii) The Administrator may temporarily waive 

a control or prohibition respecting the use of a 

fuel or fuel additive required or regulated by the 

Administrator pursuant to subsection (c), (h), 

(i), (k), or (m) of this section or prescribed in an 

applicable implementation plan under section 

7410 of this title approved by the Administrator 

under clause (i) of this subparagraph if, after 

consultation with, and concurrence by, the Sec-

retary of Energy, the Administrator determines 

that— 
(I) extreme and unusual fuel or fuel additive 

supply circumstances exist in a State or re-

gion of the Nation which prevent the distribu-

tion of an adequate supply of the fuel or fuel 

additive to consumers; 
(II) such extreme and unusual fuel and fuel 

additive supply circumstances are the result 

of a natural disaster, an Act of God, a pipeline 

Addendum - 002

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 4 of 79

(Page 61 of Total)



Page 6378 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 7545 

3 So in original. Two cls. (v) have been enacted. 

or refinery equipment failure, or another 

event that could not reasonably have been 

foreseen or prevented and not the lack of pru-

dent planning on the part of the suppliers of 

the fuel or fuel additive to such State or re-

gion; and 
(III) it is in the public interest to grant the 

waiver (for example, when a waiver is nec-

essary to meet projected temporary shortfalls 

in the supply of the fuel or fuel additive in a 

State or region of the Nation which cannot 

otherwise be compensated for). 

(iii) If the Administrator makes the deter-

minations required under clause (ii), such a tem-

porary extreme and unusual fuel and fuel addi-

tive supply circumstances waiver shall be per-

mitted only if— 
(I) the waiver applies to the smallest geo-

graphic area necessary to address the extreme 

and unusual fuel and fuel additive supply cir-

cumstances; 
(II) the waiver is effective for a period of 20 

calendar days or, if the Administrator deter-

mines that a shorter waiver period is ade-

quate, for the shortest practicable time period 

necessary to permit the correction of the ex-

treme and unusual fuel and fuel additive sup-

ply circumstances and to mitigate impact on 

air quality; 
(III) the waiver permits a transitional pe-

riod, the exact duration of which shall be de-

termined by the Administrator (but which 

shall be for the shortest practicable period), 

after the termination of the temporary waiver 

to permit wholesalers and retailers to blend 

down their wholesale and retail inventory; 
(IV) the waiver applies to all persons in the 

motor fuel distribution system; and 
(V) the Administrator has given public no-

tice to all parties in the motor fuel distribu-

tion system, and local and State regulators, in 

the State or region to be covered by the waiv-

er. 

The term ‘‘motor fuel distribution system’’ as 

used in this clause shall be defined by the Ad-

ministrator through rulemaking. 
(iv) Within 180 days of August 8, 2005, the Ad-

ministrator shall promulgate regulations to im-

plement clauses (ii) and (iii). 
(v) 3 Nothing in this subparagraph shall— 

(I) limit or otherwise affect the application 

of any other waiver authority of the Adminis-

trator pursuant to this section or pursuant to 

a regulation promulgated pursuant to this sec-

tion; and 
(II) subject any State or person to an en-

forcement action, penalties, or liability solely 

arising from actions taken pursuant to the is-

suance of a waiver under this subparagraph. 

(v)(I) 3 The Administrator shall have no au-

thority, when considering a State implementa-

tion plan or a State implementation plan revi-

sion, to approve under this paragraph any fuel 

included in such plan or revision if the effect of 

such approval increases the total number of 

fuels approved under this paragraph as of Sep-

tember 1, 2004, in all State implementation 

plans. 

(II) The Administrator, in consultation with 

the Secretary of Energy, shall determine the 

total number of fuels approved under this para-

graph as of September 1, 2004, in all State imple-

mentation plans and shall publish a list of such 

fuels, including the States and Petroleum Ad-

ministration for Defense District in which they 

are used, in the Federal Register for public re-

view and comment no later than 90 days after 

August 8, 2005. 

(III) The Administrator shall remove a fuel 

from the list published under subclause (II) if a 

fuel ceases to be included in a State implemen-

tation plan or if a fuel in a State implementa-

tion plan is identical to a Federal fuel formula-

tion implemented by the Administrator, but the 

Administrator shall not reduce the total number 

of fuels authorized under the list published 

under subclause (II). 

(IV) Subclause (I) shall not limit the Adminis-

trator’s authority to approve a control or prohi-

bition respecting any new fuel under this para-

graph in a State implementation plan or revi-

sion to a State implementation plan if such new 

fuel— 

(aa) completely replaces a fuel on the list 

published under subclause (II); or 

(bb) does not increase the total number of 

fuels on the list published under subclause (II) 

as of September 1, 2004. 

In the event that the total number of fuels on 

the list published under subclause (II) at the 

time of the Administrator’s consideration of a 

control or prohibition respecting a new fuel is 

lower than the total number of fuels on such list 

as of September 1, 2004, the Administrator may 

approve a control or prohibition respecting a 

new fuel under this subclause if the Adminis-

trator, after consultation with the Secretary of 

Energy, publishes in the Federal Register after 

notice and comment a finding that, in the Ad-

ministrator’s judgment, such control or prohibi-

tion respecting a new fuel will not cause fuel 

supply or distribution interruptions or have a 

significant adverse impact on fuel producibility 

in the affected area or contiguous areas. 

(V) The Administrator shall have no authority 

under this paragraph, when considering any par-

ticular State’s implementation plan or a revi-

sion to that State’s implementation plan, to ap-

prove any fuel unless that fuel was, as of the 

date of such consideration, approved in at least 

one State implementation plan in the applicable 

Petroleum Administration for Defense District. 

However, the Administrator may approve as 

part of a State implementation plan or State 

implementation plan revision a fuel with a sum-

mertime Reid Vapor Pressure of 7.0 psi. In no 

event shall such approval by the Administrator 

cause an increase in the total number of fuels on 

the list published under subclause (II). 

(VI) Nothing in this clause shall be construed 

to have any effect regarding any available au-

thority of States to require the use of any fuel 

additive registered in accordance with sub-

section (b) of this section, including any fuel ad-

ditive registered in accordance with subsection 

(b) of this section after August 8, 2005. 
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Page 6379 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 7545 

(d) Penalties and injunctions 
(1) Civil penalties 

Any person who violates subsection (a), (f), 
(g), (k), (l), (m), (n), or (o) of this section or the 
regulations prescribed under subsection (c), 
(h), (i), (k), (l), (m), (n), or (o) of this section or 
who fails to furnish any information or con-
duct any tests required by the Administrator 
under subsection (b) of this section shall be 
liable to the United States for a civil penalty 
of not more than the sum of $25,000 for every 
day of such violation and the amount of eco-
nomic benefit or savings resulting from the 
violation. Any violation with respect to a reg-
ulation prescribed under subsection (c), (k), (l), 
(m), or (o) of this section which establishes a 
regulatory standard based upon a multiday 
averaging period shall constitute a separate 
day of violation for each and every day in the 
averaging period. Civil penalties shall be as-
sessed in accordance with subsections (b) and 
(c) of section 7524 of this title. 

(2) Injunctive authority 
The district courts of the United States 

shall have jurisdiction to restrain violations 
of subsections (a), (f), (g), (k), (l), (m), (n), and 
(o) of this section and of the regulations pre-
scribed under subsections (c), (h), (i), (k), (l), 
(m), (n), and (o) of this section, to award other 
appropriate relief, and to compel the furnish-
ing of information and the conduct of tests re-
quired by the Administrator under subsection 
(b) of this section. Actions to restrain such 
violations and compel such actions shall be 
brought by and in the name of the United 
States. In any such action, subpoenas for wit-
nesses who are required to attend a district 
court in any district may run into any other 
district. 

(e) Testing of fuels and fuel additives 
(1) Not later than one year after August 7, 

1977, and after notice and opportunity for a pub-
lic hearing, the Administrator shall promulgate 
regulations which implement the authority 
under subsection (b)(2)(A) and (B) of this section 
with respect to each fuel or fuel additive which 
is registered on the date of promulgation of such 
regulations and with respect to each fuel or fuel 
additive for which an application for registra-
tion is filed thereafter. 

(2) Regulations under subsection (b) of this 
section to carry out this subsection shall require 
that the requisite information be provided to 
the Administrator by each such manufacturer— 

(A) prior to registration, in the case of any 
fuel or fuel additive which is not registered on 
the date of promulgation of such regulations; 
or 

(B) not later than three years after the date 
of promulgation of such regulations, in the 

case of any fuel or fuel additive which is reg-

istered on such date. 

(3) In promulgating such regulations, the Ad-

ministrator may— 
(A) exempt any small business (as defined in 

such regulations) from or defer or modify the 

requirements of, such regulations with respect 

to any such small business; 
(B) provide for cost-sharing with respect to 

the testing of any fuel or fuel additive which 

is manufactured or processed by two or more 

persons or otherwise provide for shared re-

sponsibility to meet the requirements of this 

section without duplication; or 

(C) exempt any person from such regulations 

with respect to a particular fuel or fuel addi-

tive upon a finding that any additional testing 

of such fuel or fuel additive would be duplica-

tive of adequate existing testing. 

(f) New fuels and fuel additives 
(1)(A) Effective upon March 31, 1977, it shall be 

unlawful for any manufacturer of any fuel or 

fuel additive to first introduce into commerce, 

or to increase the concentration in use of, any 

fuel or fuel additive for general use in light duty 

motor vehicles manufactured after model year 

1974 which is not substantially similar to any 

fuel or fuel additive utilized in the certification 

of any model year 1975, or subsequent model 

year, vehicle or engine under section 7525 of this 

title. 

(B) Effective upon November 15, 1990, it shall 

be unlawful for any manufacturer of any fuel or 

fuel additive to first introduce into commerce, 

or to increase the concentration in use of, any 

fuel or fuel additive for use by any person in 

motor vehicles manufactured after model year 

1974 which is not substantially similar to any 

fuel or fuel additive utilized in the certification 

of any model year 1975, or subsequent model 

year, vehicle or engine under section 7525 of this 

title. 

(2) Effective November 30, 1977, it shall be un-

lawful for any manufacturer of any fuel to intro-

duce into commerce any gasoline which con-

tains a concentration of manganese in excess of 

.0625 grams per gallon of fuel, except as other-

wise provided pursuant to a waiver under para-

graph (4). 

(3) Any manufacturer of any fuel or fuel addi-

tive which prior to March 31, 1977, and after Jan-

uary 1, 1974, first introduced into commerce or 

increased the concentration in use of a fuel or 

fuel additive that would otherwise have been 

prohibited under paragraph (1)(A) if introduced 

on or after March 31, 1977 shall, not later than 

September 15, 1978, cease to distribute such fuel 

or fuel additive in commerce. During the period 

beginning 180 days after August 7, 1977, and be-

fore September 15, 1978, the Administrator shall 

prohibit, or restrict the concentration of any 

fuel additive which he determines will cause or 

contribute to the failure of an emission control 

device or system (over the useful life of any ve-

hicle in which such device or system is used) to 

achieve compliance by the vehicle with the 

emission standards with respect to which it has 

been certified under section 7525 of this title. 

(4) The Administrator, upon application of any 

manufacturer of any fuel or fuel additive, may 

waive the prohibitions established under para-

graph (1) or (3) of this subsection or the limita-

tion specified in paragraph (2) of this subsection, 

if he determines that the applicant has estab-

lished that such fuel or fuel additive or a speci-

fied concentration thereof, and the emission 

products of such fuel or fuel additive or specified 

concentration thereof, will not cause or contrib-

ute to a failure of any emission control device or 

system (over the useful life of the motor vehicle, 
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motor vehicle engine, nonroad engine or 

nonroad vehicle in which such device or system 

is used) to achieve compliance by the vehicle or 

engine with the emission standards with respect 

to which it has been certified pursuant to sec-

tions 7525 and 7547(a) of this title. The Adminis-

trator shall take final action to grant or deny 

an application submitted under this paragraph, 

after public notice and comment, within 270 

days of the receipt of such an application. 

(5) No action of the Administrator under this 

section may be stayed by any court pending ju-

dicial review of such action. 

(g) Misfueling 
(1) No person shall introduce, or cause or allow 

the introduction of, leaded gasoline into any 

motor vehicle which is labeled ‘‘unleaded gaso-

line only,’’ which is equipped with a gasoline 

tank filler inlet designed for the introduction of 

unleaded gasoline, which is a 1990 or later model 

year motor vehicle, or which such person knows 

or should know is a vehicle designed solely for 

the use of unleaded gasoline. 

(2) Beginning October 1, 1993, no person shall 

introduce or cause or allow the introduction 

into any motor vehicle of diesel fuel which such 

person knows or should know contains a con-

centration of sulfur in excess of 0.05 percent (by 

weight) or which fails to meet a cetane index 

minimum of 40 or such equivalent alternative 

aromatic level as prescribed by the Adminis-

trator under subsection (i)(2) of this section. 

(h) Reid Vapor Pressure requirements 
(1) Prohibition 

Not later than 6 months after November 15, 

1990, the Administrator shall promulgate regu-

lations making it unlawful for any person dur-

ing the high ozone season (as defined by the 

Administrator) to sell, offer for sale, dispense, 

supply, offer for supply, transport, or intro-

duce into commerce gasoline with a Reid 

Vapor Pressure in excess of 9.0 pounds per 

square inch (psi). Such regulations shall also 

establish more stringent Reid Vapor Pressure 

standards in a nonattainment area as the Ad-

ministrator finds necessary to generally 

achieve comparable evaporative emissions (on 

a per-vehicle basis) in nonattainment areas, 

taking into consideration the enforceability of 

such standards, the need of an area for emis-

sion control, and economic factors. 

(2) Attainment areas 
The regulations under this subsection shall 

not make it unlawful for any person to sell, 

offer for supply, transport, or introduce into 

commerce gasoline with a Reid Vapor Pres-

sure of 9.0 pounds per square inch (psi) or 

lower in any area designated under section 

7407 of this title as an attainment area. Not-

withstanding the preceding sentence, the Ad-

ministrator may impose a Reid vapor pressure 

requirement lower than 9.0 pounds per square 

inch (psi) in any area, formerly an ozone non-

attainment area, which has been redesignated 

as an attainment area. 

(3) Effective date; enforcement 
The regulations under this subsection shall 

provide that the requirements of this sub-

section shall take effect not later than the 

high ozone season for 1992, and shall include 

such provisions as the Administrator deter-

mines are necessary to implement and enforce 

the requirements of this subsection. 

(4) Ethanol waiver 
For fuel blends containing gasoline and 10 

percent denatured anhydrous ethanol, the 

Reid vapor pressure limitation under this sub-

section shall be one pound per square inch 

(psi) greater than the applicable Reid vapor 

pressure limitations established under para-

graph (1); Provided, however, That a distribu-

tor, blender, marketer, reseller, carrier, re-

tailer, or wholesale purchaser-consumer shall 

be deemed to be in full compliance with the 

provisions of this subsection and the regula-

tions promulgated thereunder if it can dem-

onstrate (by showing receipt of a certification 

or other evidence acceptable to the Adminis-

trator) that— 

(A) the gasoline portion of the blend com-

plies with the Reid vapor pressure limita-

tions promulgated pursuant to this sub-

section; 

(B) the ethanol portion of the blend does 

not exceed its waiver condition under sub-

section (f)(4) of this section; and 

(C) no additional alcohol or other additive 

has been added to increase the Reid Vapor 

Pressure of the ethanol portion of the blend. 

(5) Exclusion from ethanol waiver 
(A) Promulgation of regulations 

Upon notification, accompanied by sup-

porting documentation, from the Governor 

of a State that the Reid vapor pressure limi-

tation established by paragraph (4) will in-

crease emissions that contribute to air pol-

lution in any area in the State, the Adminis-

trator shall, by regulation, apply, in lieu of 

the Reid vapor pressure limitation estab-

lished by paragraph (4), the Reid vapor pres-

sure limitation established by paragraph (1) 

to all fuel blends containing gasoline and 10 

percent denatured anhydrous ethanol that 

are sold, offered for sale, dispensed, supplied, 

offered for supply, transported, or intro-

duced into commerce in the area during the 

high ozone season. 

(B) Deadline for promulgation 
The Administrator shall promulgate regu-

lations under subparagraph (A) not later 

than 90 days after the date of receipt of a no-

tification from a Governor under that sub-

paragraph. 

(C) Effective date 
(i) In general 

With respect to an area in a State for 

which the Governor submits a notification 

under subparagraph (A), the regulations 

under that subparagraph shall take effect 

on the later of— 

(I) the first day of the first high ozone 

season for the area that begins after the 

date of receipt of the notification; or 

(II) 1 year after the date of receipt of 

the notification. 
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(ii) Extension of effective date based on de-
termination of insufficient supply 

(I) In general 
If, after receipt of a notification with 

respect to an area from a Governor of a 

State under subparagraph (A), the Ad-

ministrator determines, on the Adminis-

trator’s own motion or on petition of 

any person and after consultation with 

the Secretary of Energy, that the pro-

mulgation of regulations described in 

subparagraph (A) would result in an in-

sufficient supply of gasoline in the 

State, the Administrator, by regula-

tion— 

(aa) shall extend the effective date of 

the regulations under clause (i) with 

respect to the area for not more than 1 

year; and 

(bb) may renew the extension under 

item (aa) for two additional periods, 

each of which shall not exceed 1 year. 

(II) Deadline for action on petitions 
The Administrator shall act on any pe-

tition submitted under subclause (I) not 

later than 180 days after the date of re-

ceipt of the petition. 

(6) Areas covered 
The provisions of this subsection shall apply 

only to the 48 contiguous States and the Dis-

trict of Columbia. 

(i) Sulfur content requirements for diesel fuel 
(1) Effective October 1, 1993, no person shall 

manufacture, sell, supply, offer for sale or sup-

ply, dispense, transport, or introduce into com-

merce motor vehicle diesel fuel which contains a 

concentration of sulfur in excess of 0.05 percent 

(by weight) or which fails to meet a cetane index 

minimum of 40. 

(2) Not later than 12 months after November 

15, 1990, the Administrator shall promulgate reg-

ulations to implement and enforce the require-

ments of paragraph (1). The Administrator may 

require manufacturers and importers of diesel 

fuel not intended for use in motor vehicles to 

dye such fuel in a particular manner in order to 

segregate it from motor vehicle diesel fuel. The 

Administrator may establish an equivalent al-

ternative aromatic level to the cetane index 

specification in paragraph (1). 

(3) The sulfur content of fuel required to be 

used in the certification of 1991 through 1993 

model year heavy-duty diesel vehicles and en-

gines shall be 0.10 percent (by weight). The sul-

fur content and cetane index minimum of fuel 

required to be used in the certification of 1994 

and later model year heavy-duty diesel vehicles 

and engines shall comply with the regulations 

promulgated under paragraph (2). 

(4) The States of Alaska and Hawaii may be 

exempted from the requirements of this sub-

section in the same manner as provided in sec-

tion 7625 4 of this title. The Administrator shall 

take final action on any petition filed under sec-

tion 7625 4 of this title or this paragraph for an 

exemption from the requirements of this sub-

section, within 12 months from the date of the 

petition. 

(j) Lead substitute gasoline additives 

(1) After November 15, 1990, any person propos-

ing to register any gasoline additive under sub-

section (a) of this section or to use any pre-

viously registered additive as a lead substitute 

may also elect to register the additive as a lead 

substitute gasoline additive for reducing valve 

seat wear by providing the Administrator with 

such relevant information regarding product 

identity and composition as the Administrator 

deems necessary for carrying out the respon-

sibilities of paragraph (2) of this subsection (in 

addition to other information which may be re-

quired under subsection (b) of this section). 

(2) In addition to the other testing which may 

be required under subsection (b) of this section, 

in the case of the lead substitute gasoline addi-

tives referred to in paragraph (1), the Adminis-

trator shall develop and publish a test procedure 

to determine the additives’ effectiveness in re-

ducing valve seat wear and the additives’ ten-

dencies to produce engine deposits and other ad-

verse side effects. The test procedures shall be 

developed in cooperation with the Secretary of 

Agriculture and with the input of additive man-

ufacturers, engine and engine components man-

ufacturers, and other interested persons. The 

Administrator shall enter into arrangements 

with an independent laboratory to conduct tests 

of each additive using the test procedures devel-

oped and published pursuant to this paragraph. 

The Administrator shall publish the results of 

the tests by company and additive name in the 

Federal Register along with, for comparison 

purposes, the results of applying the same test 

procedures to gasoline containing 0.1 gram of 

lead per gallon in lieu of the lead substitute gas-

oline additive. The Administrator shall not rank 

or otherwise rate the lead substitute additives. 

Test procedures shall be established within 1 

year after November 15, 1990. Additives shall be 

tested within 18 months of November 15, 1990, or 

6 months after the lead substitute additives are 

identified to the Administrator, whichever is 

later. 

(3) The Administrator may impose a user fee 

to recover the costs of testing of any fuel addi-

tive referred to in this subsection. The fee shall 

be paid by the person proposing to register the 

fuel additive concerned. Such fee shall not ex-

ceed $20,000 for a single fuel additive. 

(4) There are authorized to be appropriated to 

the Administrator not more than $1,000,000 for 

the second full fiscal year after November 15, 

1990, to establish test procedures and conduct 

engine tests as provided in this subsection. Not 

more than $500,000 per year is authorized to be 

appropriated for each of the 5 subsequent fiscal 

years. 

(5) Any fees collected under this subsection 

shall be deposited in a special fund in the United 

States Treasury for licensing and other services 

which thereafter shall be available for appro-

priation, to remain available until expended, to 

carry out the Agency’s activities for which the 

fees were collected. 
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(k) Reformulated gasoline for conventional vehi-
cles 

(1) EPA regulations 
(A) In general 

Not later than November 15, 1991, the Ad-

ministrator shall promulgate regulations 

under this section establishing requirements 

for reformulated gasoline to be used in gaso-

line-fueled vehicles in specified nonattain-

ment areas. Such regulations shall require 

the greatest reduction in emissions of ozone 

forming volatile organic compounds (during 

the high ozone season) and emissions of 

toxic air pollutants (during the entire year) 

achievable through the reformulation of 

conventional gasoline, taking into consider-

ation the cost of achieving such emission re-

ductions, any nonair-quality and other air- 

quality related health and environmental 

impacts and energy requirements. 

(B) Maintenance of toxic air pollutant emis-
sions reductions from reformulated gaso-
line 

(i) Definition of PADD 
In this subparagraph the term ‘‘PADD’’ 

means a Petroleum Administration for De-

fense District. 

(ii) Regulations concerning emissions of 
toxic air pollutants 

Not later than 270 days after August 8, 

2005, the Administrator shall establish by 

regulation, for each refinery or importer 

(other than a refiner or importer in a 

State that has received a waiver under sec-

tion 7543(b) of this title with respect to 

gasoline produced for use in that State), 

standards for toxic air pollutants from use 

of the reformulated gasoline produced or 

distributed by the refiner or importer that 

maintain the reduction of the average an-

nual aggregate emissions of toxic air pol-

lutants for reformulated gasoline produced 

or distributed by the refiner or importer 

during calendar years 2001 and 2002 (as de-

termined on the basis of data collected by 

the Administrator with respect to the re-

finer or importer). 

(iii) Standards applicable to specific refin-
eries or importers 

(I) Applicability of standards 
For any calendar year, the standards 

applicable to a refiner or importer under 

clause (ii) shall apply to the quantity of 

gasoline produced or distributed by the 

refiner or importer in the calendar year 

only to the extent that the quantity is 

less than or equal to the average annual 

quantity of reformulated gasoline pro-

duced or distributed by the refiner or im-

porter during calendar years 2001 and 

2002. 

(II) Applicability of other standards 
For any calendar year, the quantity of 

gasoline produced or distributed by a re-

finer or importer that is in excess of the 

quantity subject to subclause (I) shall be 

subject to standards for emissions of 

toxic air pollutants promulgated under 
subparagraph (A) and paragraph (3)(B). 

(iv) Credit program 
The Administrator shall provide for the 

granting and use of credits for emissions of 
toxic air pollutants in the same manner as 
provided in paragraph (7). 

(v) Regional protection of toxics reduction 
baselines 

(I) In general 
Not later than 60 days after August 8, 

2005, and not later than April 1 of each 
calendar year that begins after August 8, 
2005, the Administrator shall publish in 
the Federal Register a report that speci-
fies, with respect to the previous cal-
endar year— 

(aa) the quantity of reformulated 

gasoline produced that is in excess of 

the average annual quantity of refor-

mulated gasoline produced in 2001 and 

2002; and 
(bb) the reduction of the average an-

nual aggregate emissions of toxic air 

pollutants in each PADD, based on re-

tail survey data or data from other ap-

propriate sources. 

(II) Effect of failure to maintain aggre-
gate toxics reductions 

If, in any calendar year, the reduction 
of the average annual aggregate emis-
sions of toxic air pollutants in a PADD 
fails to meet or exceed the reduction of 
the average annual aggregate emissions 
of toxic air pollutants in the PADD in 
calendar years 2001 and 2002, the Admin-
istrator, not later than 90 days after the 
date of publication of the report for the 
calendar year under subclause (I), shall— 

(aa) identify, to the maximum extent 

practicable, the reasons for the failure, 

including the sources, volumes, and 

characteristics of reformulated gaso-

line that contributed to the failure; 

and 
(bb) promulgate revisions to the reg-

ulations promulgated under clause (ii), 

to take effect not earlier than 180 days 

but not later than 270 days after the 

date of promulgation, to provide that, 

notwithstanding clause (iii)(II), all re-

formulated gasoline produced or dis-

tributed at each refiner or importer 

shall meet the standards applicable 

under clause (iii)(I) beginning not later 

than April 1 of the calendar year fol-

lowing publication of the report under 

subclause (I) and in each calendar year 

thereafter. 

(vi) Not later than July 1, 2007, the Ad-
ministrator shall promulgate final regula-
tions to control hazardous air pollutants 
from motor vehicles and motor vehicle 
fuels, as provided for in section 80.1045 of 

title 40, Code of Federal Regulations (as in 

effect on August 8, 2005), and as authorized 

under section 7521(l) 5 of this title. If the 
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Administrator promulgates by such date, 
final regulations to control hazardous air 
pollutants from motor vehicles and motor 
vehicle fuels that achieve and maintain 
greater overall reductions in emissions of 
air toxics from reformulated gasoline than 
the reductions that would be achieved 
under subsection (k)(1)(B) of this section 
as amended by this clause, then sub-
sections (k)(1)(B)(i) through (k)(1)(B)(v) of 
this section shall be null and void and reg-
ulations promulgated thereunder shall be 
rescinded and have no further effect. 

(2) General requirements 
The regulations referred to in paragraph (1) 

shall require that reformulated gasoline com-
ply with paragraph (3) and with each of the 
following requirements (subject to paragraph 
(7)): 

(A) NOx emissions 
The emissions of oxides of nitrogen (NOx) 

from baseline vehicles when using the refor-
mulated gasoline shall be no greater than 
the level of such emissions from such vehi-
cles when using baseline gasoline. If the Ad-
ministrator determines that compliance 
with the limitation on emissions of oxides of 
nitrogen under the preceding sentence is 
technically infeasible, considering the other 
requirements applicable under this sub-
section to such gasoline, the Administrator 
may, as appropriate to ensure compliance 
with this subparagraph, adjust (or waive en-
tirely), any other requirements of this para-
graph or any requirements applicable under 
paragraph (3)(A). 

(B) Benzene content 
The benzene content of the gasoline shall 

not exceed 1.0 percent by volume. 

(C) Heavy metals 
The gasoline shall have no heavy metals, 

including lead or manganese. The Adminis-
trator may waive the prohibition contained 
in this subparagraph for a heavy metal 
(other than lead) if the Administrator deter-

mines that addition of the heavy metal to 

the gasoline will not increase, on an aggre-

gate mass or cancer-risk basis, toxic air pol-

lutant emissions from motor vehicles. 

(3) More stringent of formula or performance 
standards 

The regulations referred to in paragraph (1) 

shall require compliance with the more strin-

gent of either the requirements set forth in 

subparagraph (A) or the requirements of sub-

paragraph (B) of this paragraph. For purposes 

of determining the more stringent provision, 

clause (i) and clause (ii) of subparagraph (B) 

shall be considered independently. 

(A) Formula 
(i) Benzene 

The benzene content of the reformulated 

gasoline shall not exceed 1.0 percent by 

volume. 

(ii) Aromatics 
The aromatic hydrocarbon content of 

the reformulated gasoline shall not exceed 

25 percent by volume. 

(iii) Lead 
The reformulated gasoline shall have no 

lead content. 

(iv) Detergents 
The reformulated gasoline shall contain 

additives to prevent the accumulation of 

deposits in engines or vehicle fuel supply 

systems. 

(B) Performance standard 
(i) VOC emissions 

During the high ozone season (as defined 

by the Administrator), the aggregate emis-

sions of ozone forming volatile organic 

compounds from baseline vehicles when 

using the reformulated gasoline shall be 15 

percent below the aggregate emissions of 

ozone forming volatile organic compounds 

from such vehicles when using baseline 

gasoline. Effective in calendar year 2000 

and thereafter, 25 percent shall be sub-

stituted for 15 percent in applying this 

clause, except that the Administrator may 

adjust such 25 percent requirement to pro-

vide for a lesser or greater reduction based 

on technological feasibility, considering 

the cost of achieving such reductions in 

VOC emissions. No such adjustment shall 

provide for less than a 20 percent reduction 

below the aggregate emissions of such air 

pollutants from such vehicles when using 

baseline gasoline. The reductions required 

under this clause shall be on a mass basis. 

(ii) Toxics 
During the entire year, the aggregate 

emissions of toxic air pollutants from 

baseline vehicles when using the reformu-

lated gasoline shall be 15 percent below the 

aggregate emissions of toxic air pollutants 

from such vehicles when using baseline 

gasoline. Effective in calendar year 2000 

and thereafter, 25 percent shall be sub-

stituted for 15 percent in applying this 

clause, except that the Administrator may 

adjust such 25 percent requirement to pro-

vide for a lesser or greater reduction based 

on technological feasibility, considering 

the cost of achieving such reductions in 

toxic air pollutants. No such adjustment 

shall provide for less than a 20 percent re-

duction below the aggregate emissions of 

such air pollutants from such vehicles 

when using baseline gasoline. The reduc-

tions required under this clause shall be on 

a mass basis. 

Any reduction greater than a specific percent-

age reduction required under this subpara-

graph shall be treated as satisfying such per-

centage reduction requirement. 

(4) Certification procedures 
(A) Regulations 

The regulations under this subsection 

shall include procedures under which the Ad-

ministrator shall certify reformulated gaso-

line as complying with the requirements es-

tablished pursuant to this subsection. Under 

such regulations, the Administrator shall es-

tablish procedures for any person to petition 
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the Administrator to certify a fuel formula-

tion, or slate of fuel formulations. Such pro-

cedures shall further require that the Ad-

ministrator shall approve or deny such peti-

tion within 180 days of receipt. If the Admin-

istrator fails to act within such 180-day pe-

riod, the fuel shall be deemed certified until 

the Administrator completes action on the 

petition. 

(B) Certification; equivalency 
The Administrator shall certify a fuel for-

mulation or slate of fuel formulations as 

complying with this subsection if such fuel 

or fuels— 

(i) comply with the requirements of 

paragraph (2), and 

(ii) achieve equivalent or greater reduc-

tions in emissions of ozone forming vola-

tile organic compounds and emissions of 

toxic air pollutants than are achieved by a 

reformulated gasoline meeting the appli-

cable requirements of paragraph (3). 

(C) EPA determination of emissions level 
Within 1 year after November 15, 1990, the 

Administrator shall determine the level of 

emissions of ozone forming volatile organic 

compounds and emissions of toxic air pollut-

ants emitted by baseline vehicles when oper-

ating on baseline gasoline. For purposes of 

this subsection, within 1 year after Novem-

ber 15, 1990, the Administrator shall, by rule, 

determine appropriate measures of, and 

methodology for, ascertaining the emissions 

of air pollutants (including calculations, 

equipment, and testing tolerances). 

(5) Prohibition 
Effective beginning January 1, 1995, each of 

the following shall be a violation of this sub-

section: 

(A) The sale or dispensing by any person of 

conventional gasoline to ultimate consum-

ers in any covered area. 

(B) The sale or dispensing by any refiner, 

blender, importer, or marketer of conven-

tional gasoline for resale in any covered 

area, without (i) segregating such gasoline 

from reformulated gasoline, and (ii) clearly 

marking such conventional gasoline as ‘‘con-

ventional gasoline, not for sale to ultimate 

consumer in a covered area’’. 

Any refiner, blender, importer or marketer 

who purchases property 6 segregated and 

marked conventional gasoline, and thereafter 

labels, represents, or wholesales such gasoline 

as reformulated gasoline shall also be in viola-

tion of this subsection. The Administrator 

may impose sampling, testing, and record-

keeping requirements upon any refiner, blend-

er, importer, or marketer to prevent viola-

tions of this section. 

(6) Opt-in areas 
(A) Classified areas 

(i) In general 
Upon the application of the Governor of 

a State, the Administrator shall apply the 

prohibition set forth in paragraph (5) in 
any area in the State classified under sub-
part 2 of part D of subchapter I of this 
chapter as a Marginal, Moderate, Serious, 
or Severe Area (without regard to whether 
or not the 1980 population of the area ex-
ceeds 250,000). In any such case, the Admin-
istrator shall establish an effective date 
for such prohibition as he deems appro-
priate, not later than January 1, 1995, or 1 
year after such application is received, 
whichever is later. The Administrator 
shall publish such application in the Fed-
eral Register upon receipt. 

(ii) Effect of insufficient domestic capacity 
to produce reformulated gasoline 

If the Administrator determines, on the 
Administrator’s own motion or on petition 
of any person, after consultation with the 
Secretary of Energy, that there is insuffi-
cient domestic capacity to produce gaso-
line certified under this subsection, the 
Administrator shall, by rule, extend the ef-
fective date of such prohibition in Mar-
ginal, Moderate, Serious, or Severe Areas 
referred to in clause (i) for one additional 
year, and may, by rule, renew such exten-
sion for 2 additional one-year periods. The 
Administrator shall act on any petition 
submitted under this subparagraph within 
6 months after receipt of the petition. The 
Administrator shall issue such extensions 
for areas with a lower ozone classification 
before issuing any such extension for areas 
with a higher classification. 

(B) Ozone transport region 
(i) Application of prohibition 

(I) In general 
On application of the Governor of a 

State in the ozone transport region es-
tablished by section 7511c(a) of this title, 
the Administrator, not later than 180 
days after the date of receipt of the ap-
plication, shall apply the prohibition 
specified in paragraph (5) to any area in 
the State (other than an area classified 
as a marginal, moderate, serious, or se-
vere ozone nonattainment area under 
subpart 2 of part D of subchapter I of 
this chapter) unless the Administrator 
determines under clause (iii) that there 
is insufficient capacity to supply refor-
mulated gasoline. 

(II) Publication of application 
As soon as practicable after the date of 

receipt of an application under subclause 
(I), the Administrator shall publish the 
application in the Federal Register. 

(ii) Period of applicability 
Under clause (i), the prohibition speci-

fied in paragraph (5) shall apply in a 
State— 

(I) commencing as soon as practicable 
but not later than 2 years after the date 
of approval by the Administrator of the 
application of the Governor of the State; 
and 

(II) ending not earlier than 4 years 
after the commencement date deter-
mined under subclause (I). 
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(iii) Extension of commencement date 
based on insufficient capacity 

(I) In general 
If, after receipt of an application from 

a Governor of a State under clause (i), 

the Administrator determines, on the 

Administrator’s own motion or on peti-

tion of any person, after consultation 

with the Secretary of Energy, that there 

is insufficient capacity to supply refor-

mulated gasoline, the Administrator, by 

regulation— 

(aa) shall extend the commencement 

date with respect to the State under 

clause (ii)(I) for not more than 1 year; 

and 

(bb) may renew the extension under 

item (aa) for 2 additional periods, each 

of which shall not exceed 1 year. 

(II) Deadline for action on petitions 
The Administrator shall act on any pe-

tition submitted under subclause (I) not 

later than 180 days after the date of re-

ceipt of the petition. 

(7) Credits 
(A) The regulations promulgated under this 

subsection shall provide for the granting of an 

appropriate amount of credits to a person who 

refines, blends, or imports and certifies a gaso-

line or slate of gasoline that— 
(i) has an aromatic hydrocarbon content 

(by volume) that is less than the maximum 

aromatic hydrocarbon content required to 

comply with paragraph (3); or 
(ii) has a benzene content (by volume) that 

is less than the maximum benzene content 

specified in paragraph (2). 

(B) The regulations described in subpara-

graph (A) shall also provide that a person who 

is granted credits may use such credits, or 

transfer all or a portion of such credits to an-

other person for use within the same non-

attainment area, for the purpose of complying 

with this subsection. 
(C) The regulations promulgated under sub-

paragraphs (A) and (B) shall ensure the en-

forcement of the requirements for the issu-

ance, application, and transfer of the credits. 

Such regulations shall prohibit the granting 

or transfer of such credits for use with respect 

to any gasoline in a nonattainment area, to 

the extent the use of such credits would result 

in any of the following: 
(i) An average gasoline aromatic hydro-

carbon content (by volume) for the non-

attainment (taking into account all gasoline 

sold for use in conventional gasoline-fueled 

vehicles in the nonattainment area) higher 

than the average fuel aromatic hydrocarbon 

content (by volume) that would occur in the 

absence of using any such credits. 
(ii) An average benzene content (by vol-

ume) for the nonattainment area (taking 

into account all gasoline sold for use in con-

ventional gasoline-fueled vehicles in the 

nonattainment area) higher than the aver-

age benzene content (by volume) that would 

occur in the absence of using any such cred-

its. 

(8) Anti-dumping rules 
(A) In general 

Within 1 year after November 15, 1990, the 

Administrator shall promulgate regulations 

applicable to each refiner, blender, or im-

porter of gasoline ensuring that gasoline 

sold or introduced into commerce by such 

refiner, blender, or importer (other than re-

formulated gasoline subject to the require-

ments of paragraph (1)) does not result in av-

erage per gallon emissions (measured on a 

mass basis) of (i) volatile organic com-

pounds, (ii) oxides of nitrogen, (iii) carbon 

monoxide, and (iv) toxic air pollutants in ex-

cess of such emissions of such pollutants at-

tributable to gasoline sold or introduced 

into commerce in calendar year 1990 by that 

refiner, blender, or importer. Such regula-

tions shall take effect beginning January 1, 

1995. 

(B) Adjustments 
In evaluating compliance with the require-

ments of subparagraph (A), the Adminis-

trator shall make appropriate adjustments 

to insure that no credit is provided for im-

provement in motor vehicle emissions con-

trol in motor vehicles sold after the calendar 

year 1990. 

(C) Compliance determined for each pollut-
ant independently 

In determining whether there is an in-

crease in emissions in violation of the prohi-

bition contained in subparagraph (A) the Ad-

ministrator shall consider an increase in 

each air pollutant referred to in clauses (i) 

through (iv) as a separate violation of such 

prohibition, except that the Administrator 

shall promulgate regulations to provide that 

any increase in emissions of oxides of nitro-

gen resulting from adding oxygenates to gas-

oline may be offset by an equivalent or 

greater reduction (on a mass basis) in emis-

sions of volatile organic compounds, carbon 

monoxide, or toxic air pollutants, or any 

combination of the foregoing. 

(D) Compliance period 
The Administrator shall promulgate an 

appropriate compliance period or appro-

priate compliance periods to be used for as-

sessing compliance with the prohibition con-

tained in subparagraph (A). 

(E) Baseline for determining compliance 
If the Administrator determines that no 

adequate and reliable data exists regarding 

the composition of gasoline sold or intro-

duced into commerce by a refiner, blender, 

or importer in calendar year 1990, for such 

refiner, blender, or importer, baseline gaso-

line shall be substituted for such 1990 gaso-

line in determining compliance with sub-

paragraph (A). 

(9) Emissions from entire vehicle 
In applying the requirements of this sub-

section, the Administrator shall take into ac-

count emissions from the entire motor vehi-

cle, including evaporative, running, refueling, 

and exhaust emissions. 
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(10) Definitions 
For purposes of this subsection— 

(A) Baseline vehicles 
The term ‘‘baseline vehicles’’ mean rep-

resentative model year 1990 vehicles. 

(B) Baseline gasoline 
(i) Summertime 

The term ‘‘baseline gasoline’’ means in 
the case of gasoline sold during the high 
ozone period (as defined by the Adminis-
trator) a gasoline which meets the follow-
ing specifications: 

BASELINE GASOLINE FUEL 

PROPERTIES 

API Gravity ................................... 57.4

Sulfur, ppm .................................... 339

Benzene, % ..................................... 1.53 

RVP, psi ......................................... 8.7

Octane, R+M/2 ................................ 87.3

IBP, F ............................................ 91

10%, F ............................................ 128

50%, F ............................................ 218

90%, F ............................................ 330

End Point, F .................................. 415

Aromatics, % ................................. 32.0

Olefins, % ....................................... 9.2

Saturates, % .................................. 58.8

(ii) Wintertime 
The Administrator shall establish the 

specifications of ‘‘baseline gasoline’’ for 
gasoline sold at times other than the high 
ozone period (as defined by the Adminis-
trator). Such specifications shall be the 
specifications of 1990 industry average gas-
oline sold during such period. 

(C) Toxic air pollutants 
The term ‘‘toxic air pollutants’’ means the 

aggregate emissions of the following: 
Benzene 
1,3 Butadiene 
Polycyclic organic matter (POM) 
Acetaldehyde 
Formaldehyde. 

(D) Covered area 
The 9 ozone nonattainment areas having a 

1980 population in excess of 250,000 and hav-
ing the highest ozone design value during 
the period 1987 through 1989 shall be ‘‘cov-
ered areas’’ for purposes of this subsection. 
Effective one year after the reclassification 
of any ozone nonattainment area as a Severe 
ozone nonattainment area under section 

7511(b) of this title, such Severe area shall 

also be a ‘‘covered area’’ for purposes of this 

subsection. 

(E) Reformulated gasoline 
The term ‘‘reformulated gasoline’’ means 

any gasoline which is certified by the Ad-

ministrator under this section as complying 

with this subsection. 

(F) Conventional gasoline 
The term ‘‘conventional gasoline’’ means 

any gasoline which does not meet specifica-

tions set by a certification under this sub-

section. 

(l) Detergents 
Effective beginning January 1, 1995, no person 

may sell or dispense to an ultimate consumer in 

the United States, and no refiner or marketer 

may directly or indirectly sell or dispense to 

persons who sell or dispense to ultimate con-

sumers in the United States any gasoline which 

does not contain additives to prevent the accu-

mulation of deposits in engines or fuel supply 

systems. Not later than 2 years after November 

15, 1990, the Administrator shall promulgate a 

rule establishing specifications for such addi-

tives. 

(m) Oxygenated fuels 
(1) Plan revisions for CO nonattainment areas 

(A) Each State in which there is located all 

or part of an area which is designated under 

subchapter I of this chapter as a nonattain-

ment area for carbon monoxide and which has 

a carbon monoxide design value of 9.5 parts 

per million (ppm) or above based on data for 

the 2-year period of 1988 and 1989 and cal-

culated according to the most recent interpre-

tation methodology issued by the Adminis-

trator prior to November 15, 1990, shall submit 

to the Administrator a State implementation 

plan revision under section 7410 of this title 

and part D of subchapter I of this chapter for 

such area which shall contain the provisions 

specified under this subsection regarding oxy-

genated gasoline. 
(B) A plan revision which contains such pro-

visions shall also be submitted by each State 

in which there is located any area which, for 

any 2-year period after 1989 has a carbon mon-

oxide design value of 9.5 ppm or above. The re-

vision shall be submitted within 18 months 

after such 2-year period. 

(2) Oxygenated gasoline in CO nonattainment 
areas 

Each plan revision under this subsection 

shall contain provisions to require that any 

gasoline sold, or dispensed, to the ultimate 

consumer in the carbon monoxide nonattain-

ment area or sold or dispensed directly or indi-

rectly by fuel refiners or marketers to persons 

who sell or dispense to ultimate consumers, in 

the larger of— 

(A) the Consolidated Metropolitan Statis-

tical Area (CMSA) in which the area is lo-

cated, or 

(B) if the area is not located in a CMSA, 

the Metropolitan Statistical Area in which 

the area is located, 

be blended, during the portion of the year in 

which the area is prone to high ambient con-

centrations of carbon monoxide to contain not 

less than 2.7 percent oxygen by weight (subject 

to a testing tolerance established by the Ad-

ministrator). The portion of the year in which 

the area is prone to high ambient concentra-

tions of carbon monoxide shall be as deter-

mined by the Administrator, but shall not be 

less than 4 months. At the request of a State 

with respect to any area designated as non-

attainment for carbon monoxide, the Adminis-

trator may reduce the period specified in the 

preceding sentence if the State can dem-

onstrate that because of meteorological condi-

tions, a reduced period will assure that there 

will be no exceedances of the carbon monoxide 

standard outside of such reduced period. For 
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areas with a carbon monoxide design value of 

9.5 ppm or more of 7 November 15, 1990, the re-

vision shall provide that such requirement 

shall take effect no later than November 1, 

1992 (or at such other date during 1992 as the 

Administrator establishes under the preceding 

provisions of this paragraph). For other areas, 

the revision shall provide that such require-

ment shall take effect no later than November 

1 of the third year after the last year of the 

applicable 2-year period referred to in para-

graph (1) (or at such other date during such 

third year as the Administrator establishes 

under the preceding provisions of this para-

graph) and shall include a program for imple-

mentation and enforcement of the require-

ment consistent with guidance to be issued by 

the Administrator. 

(3) Waivers 
(A) The Administrator shall waive, in whole 

or in part, the requirements of paragraph (2) 

upon a demonstration by the State to the sat-

isfaction of the Administrator that the use of 

oxygenated gasoline would prevent or inter-

fere with the attainment by the area of a na-

tional primary ambient air quality standard 

(or a State or local ambient air quality stand-

ard) for any air pollutant other than carbon 

monoxide. 

(B) The Administrator shall, upon dem-

onstration by the State satisfactory to the Ad-

ministrator, waive the requirement of para-

graph (2) where the Administrator determines 

that mobile sources of carbon monoxide do not 

contribute significantly to carbon monoxide 

levels in an area. 

(C)(i) Any person may petition the Adminis-

trator to make a finding that there is, or is 

likely to be, for any area, an inadequate do-

mestic supply of, or distribution capacity for, 

oxygenated gasoline meeting the requirements 

of paragraph (2) or fuel additives (oxygenates) 

necessary to meet such requirements. The Ad-

ministrator shall act on such petition within 6 

months after receipt of the petition. 

(ii) If the Administrator determines, in re-

sponse to a petition under clause (i), that 

there is an inadequate supply or capacity de-

scribed in clause (i), the Administrator shall 

delay the effective date of paragraph (2) for 1 

year. Upon petition, the Administrator may 

extend such effective date for one additional 

year. No partial delay or lesser waiver may be 

granted under this clause. 

(iii) In granting waivers under this subpara-

graph the Administrator shall consider dis-

tribution capacity separately from the ade-

quacy of domestic supply and shall grant such 

waivers in such manner as will assure that, if 

supplies of oxygenated gasoline are limited, 

areas having the highest design value for car-

bon monoxide will have a priority in obtaining 

oxygenated gasoline which meets the require-

ments of paragraph (2). 

(iv) As used in this subparagraph, the term 

distribution capacity includes capacity for 

transportation, storage, and blending. 

(4) Fuel dispensing systems 
Any person selling oxygenated gasoline at 

retail pursuant to this subsection shall be re-

quired under regulations promulgated by the 

Administrator to label the fuel dispensing sys-

tem with a notice that the gasoline is oxygen-

ated and will reduce the carbon monoxide 

emissions from the motor vehicle. 

(5) Guidelines for credit 
The Administrator shall promulgate guide-

lines, within 9 months after November 15, 1990, 

allowing the use of marketable oxygen credits 

from gasolines during that portion of the year 

specified in paragraph (2) with higher oxygen 

content than required to offset the sale or use 

of gasoline with a lower oxygen content than 

required. No credits may be transferred be-

tween nonattainment areas. 

(6) Attainment areas 
Nothing in this subsection shall be inter-

preted as requiring an oxygenated gasoline 

program in an area which is in attainment for 

carbon monoxide, except that in a carbon 

monoxide nonattainment area which is redes-

ignated as attainment for carbon monoxide, 

the requirements of this subsection shall re-

main in effect to the extent such program is 

necessary to maintain such standard there-

after in the area. 

(7) Failure to attain CO standard 
If the Administrator determines under sec-

tion 7512(b)(2) of this title that the national 

primary ambient air quality standard for car-

bon monoxide has not been attained in a Seri-

ous Area by the applicable attainment date, 

the State shall submit a plan revision for the 

area within 9 months after the date of such de-

termination. The plan revision shall provide 

that the minimum oxygen content of gasoline 

referred to in paragraph (2) shall be 3.1 percent 

by weight unless such requirement is waived 

in accordance with the provisions of this sub-

section. 

(n) Prohibition on leaded gasoline for highway 
use 

After December 31, 1995, it shall be unlawful 

for any person to sell, offer for sale, supply, offer 

for supply, dispense, transport, or introduce into 

commerce, for use as fuel in any motor vehicle 

(as defined in section 7554(2) 8 of this title) any 

gasoline which contains lead or lead additives. 

(o) Renewable fuel program 
(1) Definitions 

In this section: 

(A) Additional renewable fuel 
The term ‘‘additional renewable fuel’’ 

means fuel that is produced from renewable 

biomass and that is used to replace or reduce 

the quantity of fossil fuel present in home 

heating oil or jet fuel. 

(B) Advanced biofuel 
(i) In general 

The term ‘‘advanced biofuel’’ means re-

newable fuel, other than ethanol derived 
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from corn starch, that has lifecycle green-
house gas emissions, as determined by the 
Administrator, after notice and oppor-
tunity for comment, that are at least 50 
percent less than baseline lifecycle green-
house gas emissions. 

(ii) Inclusions 
The types of fuels eligible for consider-

ation as ‘‘advanced biofuel’’ may include 
any of the following: 

(I) Ethanol derived from cellulose, 
hemicellulose, or lignin. 

(II) Ethanol derived from sugar or 
starch (other than corn starch). 

(III) Ethanol derived from waste mate-
rial, including crop residue, other vege-
tative waste material, animal waste, and 
food waste and yard waste. 

(IV) Biomass-based diesel. 
(V) Biogas (including landfill gas and 

sewage waste treatment gas) produced 
through the conversion of organic mat-
ter from renewable biomass. 

(VI) Butanol or other alcohols pro-
duced through the conversion of organic 
matter from renewable biomass. 

(VII) Other fuel derived from cellulosic 
biomass. 

(C) Baseline lifecycle greenhouse gas emis-
sions 

The term ‘‘baseline lifecycle greenhouse 
gas emissions’’ means the average lifecycle 

greenhouse gas emissions, as determined by 

the Administrator, after notice and oppor-

tunity for comment, for gasoline or diesel 

(whichever is being replaced by the renew-

able fuel) sold or distributed as transpor-

tation fuel in 2005. 

(D) Biomass-based diesel 
The term ‘‘biomass-based diesel’’ means 

renewable fuel that is biodiesel as defined in 

section 13220(f) of this title and that has 

lifecycle greenhouse gas emissions, as deter-

mined by the Administrator, after notice 

and opportunity for comment, that are at 

least 50 percent less than the baseline 

lifecycle greenhouse gas emissions. Notwith-

standing the preceding sentence, renewable 

fuel derived from co-processing biomass with 

a petroleum feedstock shall be advanced 

biofuel if it meets the requirements of sub-

paragraph (B), but is not biomass-based die-

sel. 

(E) Cellulosic biofuel 
The term ‘‘cellulosic biofuel’’ means re-

newable fuel derived from any cellulose, 

hemicellulose, or lignin that is derived from 

renewable biomass and that has lifecycle 

greenhouse gas emissions, as determined by 

the Administrator, that are at least 60 per-

cent less than the baseline lifecycle green-

house gas emissions. 

(F) Conventional biofuel 
The term ‘‘conventional biofuel’’ means 

renewable fuel that is ethanol derived from 

corn starch. 

(G) Greenhouse gas 
The term ‘‘greenhouse gas’’ means carbon 

dioxide, hydrofluorocarbons, methane, ni-

trous oxide, perfluorocarbons,9 sulfur hexa-
fluoride. The Administrator may include 
any other anthropogenically-emitted gas 
that is determined by the Administrator, 
after notice and comment, to contribute to 
global warming. 

(H) Lifecycle greenhouse gas emissions 
The term ‘‘lifecycle greenhouse gas emis-

sions’’ means the aggregate quantity of 
greenhouse gas emissions (including direct 

emissions and significant indirect emissions 

such as significant emissions from land use 

changes), as determined by the Adminis-

trator, related to the full fuel lifecycle, in-

cluding all stages of fuel and feedstock pro-

duction and distribution, from feedstock 

generation or extraction through the dis-

tribution and delivery and use of the fin-

ished fuel to the ultimate consumer, where 

the mass values for all greenhouse gases are 

adjusted to account for their relative global 

warming potential. 

(I) Renewable biomass 
The term ‘‘renewable biomass’’ means 

each of the following: 
(i) Planted crops and crop residue har-

vested from agricultural land cleared or 

cultivated at any time prior to December 

19, 2007, that is either actively managed or 

fallow, and nonforested. 
(ii) Planted trees and tree residue from 

actively managed tree plantations on non- 

federal 10 land cleared at any time prior to 

December 19, 2007, including land belong-

ing to an Indian tribe or an Indian individ-

ual, that is held in trust by the United 

States or subject to a restriction against 

alienation imposed by the United States. 
(iii) Animal waste material and animal 

byproducts. 
(iv) Slash and pre-commercial thinnings 

that are from non-federal 10 forestlands, in-

cluding forestlands belonging to an Indian 

tribe or an Indian individual, that are held 

in trust by the United States or subject to 

a restriction against alienation imposed 

by the United States, but not forests or 

forestlands that are ecological commu-

nities with a global or State ranking of 

critically imperiled, imperiled, or rare 

pursuant to a State Natural Heritage Pro-

gram, old growth forest, or late succes-

sional forest. 
(v) Biomass obtained from the imme-

diate vicinity of buildings and other areas 

regularly occupied by people, or of public 

infrastructure, at risk from wildfire. 
(vi) Algae. 
(vii) Separated yard waste or food waste, 

including recycled cooking and trap 

grease. 

(J) Renewable fuel 
The term ‘‘renewable fuel’’ means fuel 

that is produced from renewable biomass 

and that is used to replace or reduce the 

quantity of fossil fuel present in a transpor-

tation fuel. 
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(K) Small refinery 
The term ‘‘small refinery’’ means a refin-

ery for which the average aggregate daily 

crude oil throughput for a calendar year (as 

determined by dividing the aggregate 

throughput for the calendar year by the 

number of days in the calendar year) does 

not exceed 75,000 barrels. 

(L) Transportation fuel 
The term ‘‘transportation fuel’’ means fuel 

for use in motor vehicles, motor vehicle en-

gines, nonroad vehicles, or nonroad engines 

(except for ocean-going vessels). 

(2) Renewable fuel program 

(A) Regulations 

(i) In general 
Not later than 1 year after August 8, 

2005, the Administrator shall promulgate 

regulations to ensure that gasoline sold or 

introduced into commerce in the United 

States (except in noncontiguous States or 

territories), on an annual average basis, 

contains the applicable volume of renew-

able fuel determined in accordance with 

subparagraph (B). Not later than 1 year 

after December 19, 2007, the Administrator 

shall revise the regulations under this 

paragraph to ensure that transportation 

fuel sold or introduced into commerce in 

the United States (except in noncontig-

uous States or territories), on an annual 

average basis, contains at least the appli-

cable volume of renewable fuel, advanced 

biofuel, cellulosic biofuel, and biomass- 

based diesel, determined in accordance 

with subparagraph (B) and, in the case of 

any such renewable fuel produced from 

new facilities that commence construction 

after December 19, 2007, achieves at least a 

20 percent reduction in lifecycle green-

house gas emissions compared to baseline 

lifecycle greenhouse gas emissions. 

(ii) Noncontiguous State opt-in 

(I) In general 
On the petition of a noncontiguous 

State or territory, the Administrator 

may allow the renewable fuel program 

established under this subsection to 

apply in the noncontiguous State or ter-

ritory at the same time or any time 

after the Administrator promulgates 

regulations under this subparagraph. 

(II) Other actions 
In carrying out this clause, the Admin-

istrator may— 

(aa) issue or revise regulations under 

this paragraph; 

(bb) establish applicable percentages 

under paragraph (3); 

(cc) provide for the generation of 

credits under paragraph (5); and 

(dd) take such other actions as are 

necessary to allow for the application 

of the renewable fuels program in a 

noncontiguous State or territory. 

(iii) Provisions of regulations 
Regardless of the date of promulgation, 

the regulations promulgated under clause 

(i)— 

(I) shall contain compliance provisions 

applicable to refineries, blenders, dis-

tributors, and importers, as appropriate, 

to ensure that the requirements of this 

paragraph are met; but 

(II) shall not— 

(aa) restrict geographic areas in 

which renewable fuel may be used; or 

(bb) impose any per-gallon obligation 

for the use of renewable fuel. 

(iv) Requirement in case of failure to pro-
mulgate regulations 

If the Administrator does not promul-

gate regulations under clause (i), the per-

centage of renewable fuel in gasoline sold 

or dispensed to consumers in the United 

States, on a volume basis, shall be 2.78 per-

cent for calendar year 2006. 

(B) Applicable volumes 
(i) Calendar years after 2005 

(I) Renewable fuel 
For the purpose of subparagraph (A), 

the applicable volume of renewable fuel 

for the calendar years 2006 through 2022 

shall be determined in accordance with 

the following table: 

Applicable 
volume of 

renewable 
fuel 

Calendar year: (in billions of 
gallons): 

2006 ............................................................. 4.0 

2007 ............................................................. 4.7 

2008 ............................................................. 9.0 

2009 ............................................................. 11.1 

2010 ............................................................. 12.95 

2011 ............................................................. 13.95 

2012 ............................................................. 15.2 

2013 ............................................................. 16.55 

2014 ............................................................. 18.15 

2015 ............................................................. 20.5 

2016 ............................................................. 22.25 

2017 ............................................................. 24.0 

2018 ............................................................. 26.0 

2019 ............................................................. 28.0 

2020 ............................................................. 30.0 

2021 ............................................................. 33.0 

2022 ............................................................. 36.0 

(II) Advanced biofuel 
For the purpose of subparagraph (A), of 

the volume of renewable fuel required 

under subclause (I), the applicable vol-

ume of advanced biofuel for the calendar 

years 2009 through 2022 shall be deter-

mined in accordance with the following 

table: 

Applicable 
volume of 
advanced 

biofuel 
Calendar year: (in billions of 

gallons): 
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2009 ............................................................. 0.6 

2010 ............................................................. 0.95 

2011 ............................................................. 1.35 

2012 ............................................................. 2.0 

2013 ............................................................. 2.75 

2014 ............................................................. 3.75 

2015 ............................................................. 5.5 

2016 ............................................................. 7.25 

2017 ............................................................. 9.0 

2018 ............................................................. 11.0 

2019 ............................................................. 13.0 

2020 ............................................................. 15.0 

2021 ............................................................. 18.0 

2022 ............................................................. 21.0 

(III) Cellulosic biofuel 
For the purpose of subparagraph (A), of 

the volume of advanced biofuel required 

under subclause (II), the applicable vol-

ume of cellulosic biofuel for the calendar 

years 2010 through 2022 shall be deter-

mined in accordance with the following 

table: 

Applicable 
volume of 
cellulosic 

biofuel 
Calendar year: (in billions of 

gallons): 
2010 ............................................................. 0.1 

2011 ............................................................. 0.25 

2012 ............................................................. 0.5 

2013 ............................................................. 1.0 

2014 ............................................................. 1.75 

2015 ............................................................. 3.0 

2016 ............................................................. 4.25 

2017 ............................................................. 5.5 

2018 ............................................................. 7.0 

2019 ............................................................. 8.5 

2020 ............................................................. 10.5 

2021 ............................................................. 13.5 

2022 ............................................................. 16.0 

(IV) Biomass-based diesel 
For the purpose of subparagraph (A), of 

the volume of advanced biofuel required 

under subclause (II), the applicable vol-

ume of biomass-based diesel for the cal-

endar years 2009 through 2012 shall be de-

termined in accordance with the follow-

ing table: 

Applicable 
volume of 

biomass- 
based diesel 

Calendar year: (in billions of 
gallons): 

2009 ............................................................. 0.5 

2010 ............................................................. 0.65 

2011 ............................................................. 0.80 

2012 ............................................................. 1.0 

(ii) Other calendar years 
For the purposes of subparagraph (A), 

the applicable volumes of each fuel speci-

fied in the tables in clause (i) for calendar 

years after the calendar years specified in 

the tables shall be determined by the Ad-

ministrator, in coordination with the Sec-

retary of Energy and the Secretary of Ag-

riculture, based on a review of the imple-

mentation of the program during calendar 

years specified in the tables, and an analy-

sis of— 

(I) the impact of the production and 

use of renewable fuels on the environ-

ment, including on air quality, climate 

change, conversion of wetlands, eco-

systems, wildlife habitat, water quality, 

and water supply; 

(II) the impact of renewable fuels on 

the energy security of the United States; 

(III) the expected annual rate of future 

commercial production of renewable 

fuels, including advanced biofuels in 

each category (cellulosic biofuel and bio-

mass-based diesel); 

(IV) the impact of renewable fuels on 

the infrastructure of the United States, 

including deliverability of materials, 

goods, and products other than renew-

able fuel, and the sufficiency of infra-

structure to deliver and use renewable 

fuel; 

(V) the impact of the use of renewable 

fuels on the cost to consumers of trans-

portation fuel and on the cost to trans-

port goods; and 

(VI) the impact of the use of renewable 

fuels on other factors, including job cre-

ation, the price and supply of agricul-

tural commodities, rural economic de-

velopment, and food prices. 

The Administrator shall promulgate rules 

establishing the applicable volumes under 

this clause no later than 14 months before 

the first year for which such applicable 

volume will apply. 

(iii) Applicable volume of advanced biofuel 
For the purpose of making the deter-

minations in clause (ii), for each calendar 

year, the applicable volume of advanced 

biofuel shall be at least the same percent-

age of the applicable volume of renewable 

fuel as in calendar year 2022. 

(iv) Applicable volume of cellulosic biofuel 
For the purpose of making the deter-

minations in clause (ii), for each calendar 

year, the applicable volume of cellulosic 

biofuel established by the Administrator 

shall be based on the assumption that the 

Administrator will not need to issue a 

waiver for such years under paragraph 

(7)(D). 

(v) Minimum applicable volume of biomass- 
based diesel 

For the purpose of making the deter-

minations in clause (ii), the applicable vol-

ume of biomass-based diesel shall not be 

less than the applicable volume listed in 

clause (i)(IV) for calendar year 2012. 

(3) Applicable percentages 
(A) Provision of estimate of volumes of gaso-

line sales 
Not later than October 31 of each of cal-

endar years 2005 through 2021, the Adminis-

trator of the Energy Information Adminis-

tration shall provide to the Administrator of 

the Environmental Protection Agency an es-
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timate, with respect to the following cal-

endar year, of the volumes of transportation 

fuel, biomass-based diesel, and cellulosic 

biofuel projected to be sold or introduced 

into commerce in the United States. 

(B) Determination of applicable percentages 
(i) In general 

Not later than November 30 of each of 

calendar years 2005 through 2021, based on 

the estimate provided under subparagraph 

(A), the Administrator of the Environ-

mental Protection Agency shall determine 

and publish in the Federal Register, with 

respect to the following calendar year, the 

renewable fuel obligation that ensures 

that the requirements of paragraph (2) are 

met. 

(ii) Required elements 
The renewable fuel obligation deter-

mined for a calendar year under clause (i) 

shall— 

(I) be applicable to refineries, blenders, 

and importers, as appropriate; 

(II) be expressed in terms of a volume 

percentage of transportation fuel sold or 

introduced into commerce in the United 

States; and 

(III) subject to subparagraph (C)(i), 

consist of a single applicable percentage 

that applies to all categories of persons 

specified in subclause (I). 

(C) Adjustments 
In determining the applicable percentage 

for a calendar year, the Administrator shall 

make adjustments— 

(i) to prevent the imposition of redun-

dant obligations on any person specified in 

subparagraph (B)(ii)(I); and 

(ii) to account for the use of renewable 

fuel during the previous calendar year by 

small refineries that are exempt under 

paragraph (9). 

(4) Modification of greenhouse gas reduction 
percentages 

(A) In general 
The Administrator may, in the regulations 

under the last sentence of paragraph 

(2)(A)(i), adjust the 20 percent, 50 percent, 

and 60 percent reductions in lifecycle green-

house gas emissions specified in paragraphs 

(2)(A)(i) (relating to renewable fuel), (1)(D) 

(relating to biomass-based diesel), (1)(B)(i) 

(relating to advanced biofuel), and (1)(E) (re-

lating to cellulosic biofuel) to a lower per-

centage. For the 50 and 60 percent reduc-

tions, the Administrator may make such an 

adjustment only if he determines that gener-

ally such reduction is not commercially fea-

sible for fuels made using a variety of feed-

stocks, technologies, and processes to meet 

the applicable reduction. 

(B) Amount of adjustment 
In promulgating regulations under this 

paragraph, the specified 50 percent reduction 

in greenhouse gas emissions from advanced 

biofuel and in biomass-based diesel may not 

be reduced below 40 percent. The specified 20 

percent reduction in greenhouse gas emis-

sions from renewable fuel may not be re-

duced below 10 percent, and the specified 60 

percent reduction in greenhouse gas emis-

sions from cellulosic biofuel may not be re-

duced below 50 percent. 

(C) Adjusted reduction levels 
An adjustment under this paragraph to a 

percent less than the specified 20 percent 

greenhouse gas reduction for renewable fuel 

shall be the minimum possible adjustment, 

and the adjusted greenhouse gas reduction 

shall be established by the Administrator at 

the maximum achievable level, taking cost 

in consideration, for natural gas fired corn- 

based ethanol plants, allowing for the use of 

a variety of technologies and processes. An 

adjustment in the 50 or 60 percent green-

house gas levels shall be the minimum pos-

sible adjustment for the fuel or fuels con-

cerned, and the adjusted greenhouse gas re-

duction shall be established at the maximum 

achievable level, taking cost in consider-

ation, allowing for the use of a variety of 

feedstocks, technologies, and processes. 

(D) 5-year review 
Whenever the Administrator makes any 

adjustment under this paragraph, not later 

than 5 years thereafter he shall review and 

revise (based upon the same criteria and 

standards as required for the initial adjust-

ment) the regulations establishing the ad-

justed level. 

(E) Subsequent adjustments 
After the Administrator has promulgated 

a final rule under the last sentence of para-

graph (2)(A)(i) with respect to the method of 

determining lifecycle greenhouse gas emis-

sions, except as provided in subparagraph 

(D), the Administrator may not adjust the 

percent greenhouse gas reduction levels un-

less he determines that there has been a sig-

nificant change in the analytical methodol-

ogy used for determining the lifecycle green-

house gas emissions. If he makes such deter-

mination, he may adjust the 20, 50, or 60 per-

cent reduction levels through rulemaking 

using the criteria and standards set forth in 

this paragraph. 

(F) Limit on upward adjustments 
If, under subparagraph (D) or (E), the Ad-

ministrator revises a percent level adjusted 

as provided in subparagraphs (A), (B), and 

(C) to a higher percent, such higher percent 

may not exceed the applicable percent speci-

fied in paragraph (2)(A)(i), (1)(D), (1)(B)(i), or 

(1)(E). 

(G) Applicability of adjustments 
If the Administrator adjusts, or revises, a 

percent level referred to in this paragraph or 

makes a change in the analytical methodol-

ogy used for determining the lifecycle green-

house gas emissions, such adjustment, revi-

sion, or change (or any combination thereof) 

shall only apply to renewable fuel from new 

facilities that commence construction after 

the effective date of such adjustment, revi-

sion, or change. 
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(5) Credit program 
(A) In general 

The regulations promulgated under para-

graph (2)(A) shall provide— 

(i) for the generation of an appropriate 

amount of credits by any person that re-

fines, blends, or imports gasoline that con-

tains a quantity of renewable fuel that is 

greater than the quantity required under 

paragraph (2); 

(ii) for the generation of an appropriate 

amount of credits for biodiesel; and 

(iii) for the generation of credits by 

small refineries in accordance with para-

graph (9)(C). 

(B) Use of credits 
A person that generates credits under sub-

paragraph (A) may use the credits, or trans-

fer all or a portion of the credits to another 

person, for the purpose of complying with 

paragraph (2). 

(C) Duration of credits 
A credit generated under this paragraph 

shall be valid to show compliance for the 12 

months as of the date of generation. 

(D) Inability to generate or purchase suffi-
cient credits 

The regulations promulgated under para-

graph (2)(A) shall include provisions allow-

ing any person that is unable to generate or 

purchase sufficient credits to meet the re-

quirements of paragraph (2) to carry forward 

a renewable fuel deficit on condition that 

the person, in the calendar year following 

the year in which the renewable fuel deficit 

is created— 

(i) achieves compliance with the renew-

able fuel requirement under paragraph (2); 

and 

(ii) generates or purchases additional re-

newable fuel credits to offset the renew-

able fuel deficit of the previous year. 

(E) Credits for additional renewable fuel 
The Administrator may issue regulations 

providing: (i) for the generation of an appro-

priate amount of credits by any person that 

refines, blends, or imports additional renew-

able fuels specified by the Administrator; 

and (ii) for the use of such credits by the 

generator, or the transfer of all or a portion 

of the credits to another person, for the pur-

pose of complying with paragraph (2). 

(6) Seasonal variations in renewable fuel use 
(A) Study 

For each of calendar years 2006 through 

2012, the Administrator of the Energy Infor-

mation Administration shall conduct a 

study of renewable fuel blending to deter-

mine whether there are excessive seasonal 

variations in the use of renewable fuel. 

(B) Regulation of excessive seasonal vari-
ations 

If, for any calendar year, the Adminis-

trator of the Energy Information Adminis-

tration, based on the study under subpara-

graph (A), makes the determinations speci-

fied in subparagraph (C), the Administrator 

of the Environmental Protection Agency 

shall promulgate regulations to ensure that 

25 percent or more of the quantity of renew-

able fuel necessary to meet the requirements 

of paragraph (2) is used during each of the 2 

periods specified in subparagraph (D) of each 

subsequent calendar year. 

(C) Determinations 
The determinations referred to in subpara-

graph (B) are that— 

(i) less than 25 percent of the quantity of 

renewable fuel necessary to meet the re-

quirements of paragraph (2) has been used 

during 1 of the 2 periods specified in sub-

paragraph (D) of the calendar year; 

(ii) a pattern of excessive seasonal vari-

ation described in clause (i) will continue 

in subsequent calendar years; and 

(iii) promulgating regulations or other 

requirements to impose a 25 percent or 

more seasonal use of renewable fuels will 

not prevent or interfere with the attain-

ment of national ambient air quality 

standards or significantly increase the 

price of motor fuels to the consumer. 

(D) Periods 
The 2 periods referred to in this paragraph 

are— 

(i) April through September; and 

(ii) January through March and October 

through December. 

(E) Exclusion 
Renewable fuel blended or consumed in 

calendar year 2006 in a State that has re-

ceived a waiver under section 7543(b) of this 

title shall not be included in the study under 

subparagraph (A). 

(F) State exemption from seasonality re-
quirements 

Notwithstanding any other provision of 

law, the seasonality requirement relating to 

renewable fuel use established by this para-

graph shall not apply to any State that has 

received a waiver under section 7543(b) of 

this title or any State dependent on refiner-

ies in such State for gasoline supplies. 

(7) Waivers 
(A) In general 

The Administrator, in consultation with 

the Secretary of Agriculture and the Sec-

retary of Energy, may waive the require-

ments of paragraph (2) in whole or in part on 

petition by one or more States, by any per-

son subject to the requirements of this sub-

section, or by the Administrator on his own 

motion by reducing the national quantity of 

renewable fuel required under paragraph 

(2)— 

(i) based on a determination by the Ad-

ministrator, after public notice and oppor-

tunity for comment, that implementation 

of the requirement would severely harm 

the economy or environment of a State, a 

region, or the United States; or 

(ii) based on a determination by the Ad-

ministrator, after public notice and oppor-
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tunity for comment, that there is an inad-

equate domestic supply. 

(B) Petitions for waivers 
The Administrator, in consultation with 

the Secretary of Agriculture and the Sec-

retary of Energy, shall approve or dis-

approve a petition for a waiver of the re-

quirements of paragraph (2) within 90 days 

after the date on which the petition is re-

ceived by the Administrator. 

(C) Termination of waivers 
A waiver granted under subparagraph (A) 

shall terminate after 1 year, but may be re-

newed by the Administrator after consulta-

tion with the Secretary of Agriculture and 

the Secretary of Energy. 

(D) Cellulosic biofuel 
(i) For any calendar year for which the 

projected volume of cellulosic biofuel pro-

duction is less than the minimum applicable 

volume established under paragraph (2)(B), 

as determined by the Administrator based 

on the estimate provided under paragraph 

(3)(A), not later than November 30 of the pre-

ceding calendar year, the Administrator 

shall reduce the applicable volume of cel-

lulosic biofuel required under paragraph 

(2)(B) to the projected volume available dur-

ing that calendar year. For any calendar 

year in which the Administrator makes such 

a reduction, the Administrator may also re-

duce the applicable volume of renewable fuel 

and advanced biofuels requirement estab-

lished under paragraph (2)(B) by the same or 

a lesser volume. 

(ii) Whenever the Administrator reduces 

the minimum cellulosic biofuel volume 

under this subparagraph, the Administrator 

shall make available for sale cellulosic 

biofuel credits at the higher of $0.25 per gal-

lon or the amount by which $3.00 per gallon 

exceeds the average wholesale price of a gal-

lon of gasoline in the United States. Such 

amounts shall be adjusted for inflation by 

the Administrator for years after 2008. 

(iii) Eighteen months after December 19, 

2007, the Administrator shall promulgate 

regulations to govern the issuance of credits 

under this subparagraph. The regulations 

shall set forth the method for determining 

the exact price of credits in the event of a 

waiver. The price of such credits shall not be 

changed more frequently than once each 

quarter. These regulations shall include 

such provisions, including limiting the cred-

its’ uses and useful life, as the Adminis-

trator deems appropriate to assist market li-

quidity and transparency, to provide appro-

priate certainty for regulated entities and 

renewable fuel producers, and to limit any 

potential misuse of cellulosic biofuel credits 

to reduce the use of other renewable fuels, 

and for such other purposes as the Adminis-

trator determines will help achieve the goals 

of this subsection. The regulations shall 

limit the number of cellulosic biofuel credits 

for any calendar year to the minimum appli-

cable volume (as reduced under this subpara-

graph) of cellulosic biofuel for that year. 

(E) Biomass-based diesel 
(i) Market evaluation 

The Administrator, in consultation with 
the Secretary of Energy and the Secretary 
of Agriculture, shall periodically evaluate 
the impact of the biomass-based diesel re-
quirements established under this para-
graph on the price of diesel fuel. 

(ii) Waiver 
If the Administrator determines that 

there is a significant renewable feedstock 
disruption or other market circumstances 
that would make the price of biomass- 
based diesel fuel increase significantly, the 
Administrator, in consultation with the 
Secretary of Energy and the Secretary of 
Agriculture, shall issue an order to reduce, 
for up to a 60-day period, the quantity of 
biomass-based diesel required under sub-
paragraph (A) by an appropriate quantity 
that does not exceed 15 percent of the ap-
plicable annual requirement for biomass- 
based diesel. For any calendar year in 
which the Administrator makes a reduc-
tion under this subparagraph, the Admin-
istrator may also reduce the applicable 
volume of renewable fuel and advanced 
biofuels requirement established under 
paragraph (2)(B) by the same or a lesser 
volume. 

(iii) Extensions 
If the Administrator determines that the 

feedstock disruption or circumstances de-
scribed in clause (ii) is continuing beyond 
the 60-day period described in clause (ii) or 
this clause, the Administrator, in con-
sultation with the Secretary of Energy and 
the Secretary of Agriculture, may issue an 
order to reduce, for up to an additional 60- 
day period, the quantity of biomass-based 
diesel required under subparagraph (A) by 
an appropriate quantity that does not ex-
ceed an additional 15 percent of the appli-
cable annual requirement for biomass- 
based diesel. 

(F) Modification of applicable volumes 
For any of the tables in paragraph (2)(B), if 

the Administrator waives— 
(i) at least 20 percent of the applicable 

volume requirement set forth in any such 
table for 2 consecutive years; or 

(ii) at least 50 percent of such volume re-
quirement for a single year, 

the Administrator shall promulgate a rule 
(within 1 year after issuing such waiver) 
that modifies the applicable volumes set 
forth in the table concerned for all years fol-
lowing the final year to which the waiver ap-
plies, except that no such modification in 
applicable volumes shall be made for any 
year before 2016. In promulgating such a 
rule, the Administrator shall comply with 
the processes, criteria, and standards set 
forth in paragraph (2)(B)(ii). 

(8) Study and waiver for initial year of pro-
gram 

(A) In general 
Not later than 180 days after August 8, 

2005, the Secretary of Energy shall conduct 
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11 So in original. Subsection (a) does not contain a par. (2). 

for the Administrator a study assessing 

whether the renewable fuel requirement 

under paragraph (2) will likely result in sig-

nificant adverse impacts on consumers in 

2006, on a national, regional, or State basis. 

(B) Required evaluations 
The study shall evaluate renewable fuel— 

(i) supplies and prices; 

(ii) blendstock supplies; and 

(iii) supply and distribution system ca-

pabilities. 

(C) Recommendations by the Secretary 
Based on the results of the study, the Sec-

retary of Energy shall make specific recom-

mendations to the Administrator concerning 

waiver of the requirements of paragraph (2), 

in whole or in part, to prevent any adverse 

impacts described in subparagraph (A). 

(D) Waiver 
(i) In general 

Not later than 270 days after August 8, 

2005, the Administrator shall, if and to the 

extent recommended by the Secretary of 

Energy under subparagraph (C), waive, in 

whole or in part, the renewable fuel re-

quirement under paragraph (2) by reducing 

the national quantity of renewable fuel re-

quired under paragraph (2) in calendar 

year 2006. 

(ii) No effect on waiver authority 
Clause (i) does not limit the authority of 

the Administrator to waive the require-

ments of paragraph (2) in whole, or in part, 

under paragraph (7). 

(9) Small refineries 
(A) Temporary exemption 

(i) In general 
The requirements of paragraph (2) shall 

not apply to small refineries until cal-

endar year 2011. 

(ii) Extension of exemption 
(I) Study by Secretary of Energy 

Not later than December 31, 2008, the 

Secretary of Energy shall conduct for 

the Administrator a study to determine 

whether compliance with the require-

ments of paragraph (2) would impose a 

disproportionate economic hardship on 

small refineries. 

(II) Extension of exemption 
In the case of a small refinery that the 

Secretary of Energy determines under 

subclause (I) would be subject to a dis-

proportionate economic hardship if re-

quired to comply with paragraph (2), the 

Administrator shall extend the exemp-

tion under clause (i) for the small refin-

ery for a period of not less than 2 addi-

tional years. 

(B) Petitions based on disproportionate eco-
nomic hardship 

(i) Extension of exemption 
A small refinery may at any time peti-

tion the Administrator for an extension of 

the exemption under subparagraph (A) for 

the reason of disproportionate economic 

hardship. 

(ii) Evaluation of petitions 
In evaluating a petition under clause (i), 

the Administrator, in consultation with 

the Secretary of Energy, shall consider the 

findings of the study under subparagraph 

(A)(ii) and other economic factors. 

(iii) Deadline for action on petitions 
The Administrator shall act on any peti-

tion submitted by a small refinery for a 

hardship exemption not later than 90 days 

after the date of receipt of the petition. 

(C) Credit program 
If a small refinery notifies the Adminis-

trator that the small refinery waives the ex-

emption under subparagraph (A), the regula-

tions promulgated under paragraph (2)(A) 

shall provide for the generation of credits by 

the small refinery under paragraph (5) begin-

ning in the calendar year following the date 

of notification. 

(D) Opt-in for small refineries 
A small refinery shall be subject to the re-

quirements of paragraph (2) if the small re-

finery notifies the Administrator that the 

small refinery waives the exemption under 

subparagraph (A). 

(10) Ethanol market concentration analysis 
(A) Analysis 

(i) In general 
Not later than 180 days after August 8, 

2005, and annually thereafter, the Federal 

Trade Commission shall perform a market 

concentration analysis of the ethanol pro-

duction industry using the Herfindahl- 

Hirschman Index to determine whether 

there is sufficient competition among in-

dustry participants to avoid price-setting 

and other anticompetitive behavior. 

(ii) Scoring 
For the purpose of scoring under clause 

(i) using the Herfindahl-Hirschman Index, 

all marketing arrangements among indus-

try participants shall be considered. 

(B) Report 
Not later than December 1, 2005, and annu-

ally thereafter, the Federal Trade Commis-

sion shall submit to Congress and the Ad-

ministrator a report on the results of the 

market concentration analysis performed 

under subparagraph (A)(i). 

(11) Periodic reviews 
To allow for the appropriate adjustment of 

the requirements described in subparagraph 

(B) of paragraph (2), the Administrator shall 

conduct periodic reviews of— 

(A) existing technologies; 

(B) the feasibility of achieving compliance 

with the requirements; and 

(C) the impacts of the requirements de-

scribed in subsection (a)(2) 11 on each individ-

ual and entity described in paragraph (2). 
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12 So in original. No subsec. (p) has been enacted. 13 See References in Text note below. 

(12) Effect on other provisions 
Nothing in this subsection, or regulations is-

sued pursuant to this subsection, shall affect 
or be construed to affect the regulatory status 
of carbon dioxide or any other greenhouse gas, 
or to expand or limit regulatory authority re-
garding carbon dioxide or any other green-
house gas, for purposes of other provisions (in-
cluding section 7475) of this chapter. The pre-
vious sentence shall not affect implementa-
tion and enforcement of this subsection. 

(q) 12 Analyses of motor vehicle fuel changes and 
emissions model 

(1) Anti-backsliding analysis 
(A) Draft analysis 

Not later than 4 years after August 8, 2005, 
the Administrator shall publish for public 
comment a draft analysis of the changes in 
emissions of air pollutants and air quality 
due to the use of motor vehicle fuel and fuel 
additives resulting from implementation of 
the amendments made by the Energy Policy 
Act of 2005. 

(B) Final analysis 
After providing a reasonable opportunity 

for comment but not later than 5 years after 
August 8, 2005, the Administrator shall pub-
lish the analysis in final form. 

(2) Emissions model 
For the purposes of this section, not later 

than 4 years after August 8, 2005, the Adminis-
trator shall develop and finalize an emissions 
model that reflects, to the maximum extent 
practicable, the effects of gasoline character-
istics or components on emissions from vehi-

cles in the motor vehicle fleet during calendar 

year 2007. 

(3) Permeation effects study 
(A) In general 

Not later than 1 year after August 8, 2005, 

the Administrator shall conduct a study, 

and report to Congress the results of the 

study, on the effects of ethanol content in 

gasoline on permeation, the process by 

which fuel molecules migrate through the 

elastomeric materials (rubber and plastic 

parts) that make up the fuel and fuel vapor 

systems of a motor vehicle. 

(B) Evaporative emissions 
The study shall include estimates of the 

increase in total evaporative emissions like-

ly to result from the use of gasoline with 

ethanol content in a motor vehicle, and the 

fleet of motor vehicles, due to permeation. 

(r) Fuel and fuel additive importers and importa-
tion 

For the purposes of this section, the term 

‘‘manufacturer’’ includes an importer and the 

term ‘‘manufacture’’ includes importation. 

(s) Conversion assistance for cellulosic biomass, 
waste-derived ethanol, approved renewable 
fuels 

(1) In general 
The Secretary of Energy may provide grants 

to merchant producers of cellulosic biomass 

ethanol, waste-derived ethanol, and approved 

renewable fuels in the United States to assist 

the producers in building eligible production 

facilities described in paragraph (2) for the 

production of ethanol or approved renewable 

fuels. 

(2) Eligible production facilities 
A production facility shall be eligible to re-

ceive a grant under this subsection if the pro-

duction facility— 

(A) is located in the United States; and 

(B) uses cellulosic or renewable biomass or 

waste-derived feedstocks derived from agri-

cultural residues, wood residues, municipal 

solid waste, or agricultural byproducts. 

(3) Authorization of appropriations 
There are authorized to be appropriated the 

following amounts to carry out this sub-

section: 

(A) $100,000,000 for fiscal year 2006. 

(B) $250,000,000 for fiscal year 2007. 

(C) $400,000,000 for fiscal year 2008. 

(4) Definitions 
For the purposes of this subsection: 

(A) The term ‘‘approved renewable fuels’’ 

are fuels and components of fuels that have 

been approved by the Department of Energy, 

as defined in section 13211 of this title, which 

have been made from renewable biomass. 

(B) The term ‘‘renewable biomass’’ is, as 

defined in Presidential Executive Order 

13134, published in the Federal Register on 

August 16, 1999, any organic matter that is 

available on a renewable or recurring basis 

(excluding old-growth timber), including 

dedicated energy crops and trees, agricul-

tural food and feed crop residues, aquatic 

plants, animal wastes, wood and wood resi-

dues, paper and paper residues, and other 

vegetative waste materials. Old-growth tim-

ber means timber of a forest from the late 

successional stage of forest development. 

(t) Blending of compliant reformulated gasolines 
(1) In general 

Notwithstanding subsections (h) and (k) of 

this section and subject to the limitations in 

paragraph (2) of this subsection, it shall not be 

a violation of this part 13 for a gasoline re-

tailer, during any month of the year, to blend 

at a retail location batches of ethanol-blended 

and non-ethanol-blended reformulated gaso-

line, provided that— 

(A) each batch of gasoline to be blended 

has been individually certified as in compli-

ance with subsections (h) and (k) of this sec-

tion prior to being blended; 

(B) the retailer notifies the Administrator 

prior to such blending, and identifies the 

exact location of the retail station and the 

specific tank in which such blending will 

take place; 

(C) the retailer retains and, as requested 

by the Administrator or the Administrator’s 

designee, makes available for inspection 

such certifications accounting for all gaso-

line at the retail outlet; and 
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(D) the retailer does not, between June 1 

and September 15 of each year, blend a batch 

of VOC-controlled, or ‘‘summer’’, gasoline 

with a batch of non-VOC-controlled, or 

‘‘winter’’, gasoline (as these terms are de-

fined under subsections (h) and (k) of this 

section). 

(2) Limitations 
(A) Frequency limitation 

A retailer shall only be permitted to blend 

batches of compliant reformulated gasoline 

under this subsection a maximum of two 

blending periods between May 1 and Septem-

ber 15 of each calendar year. 

(B) Duration of blending period 
Each blending period authorized under 

subparagraph (A) shall extend for a period of 

no more than 10 consecutive calendar days. 

(3) Surveys 
A sample of gasoline taken from a retail lo-

cation that has blended gasoline within the 

past 30 days and is in compliance with sub-

paragraphs (A), (B), (C), and (D) of paragraph 

(1) shall not be used in a VOC survey mandated 

by 40 CFR Part 80. 

(4) State implementation plans 
A State shall be held harmless and shall not 

be required to revise its State implementation 

plan under section 7410 of this title to account 

for the emissions from blended gasoline au-

thorized under paragraph (1). 

(5) Preservation of State law 
Nothing in this subsection shall— 

(A) preempt existing State laws or regula-

tions regulating the blending of compliant 

gasolines; or 

(B) prohibit a State from adopting such re-

strictions in the future. 

(6) Regulations 
The Administrator shall promulgate, after 

notice and comment, regulations implement-

ing this subsection within 1 year after August 

8, 2005. 

(7) Effective date 
This subsection shall become effective 15 

months after August 8, 2005, and shall apply to 

blended batches of reformulated gasoline on or 

after that date, regardless of whether the im-

plementing regulations required by paragraph 

(6) have been promulgated by the Adminis-

trator by that date. 

(8) Liability 
No person other than the person responsible 

for blending under this subsection shall be 

subject to an enforcement action or penalties 

under subsection (d) of this section solely aris-

ing from the blending of compliant reformu-

lated gasolines by the retailers. 

(9) Formulation of gasoline 
This subsection does not grant authority to 

the Administrator or any State (or any sub-

division thereof) to require reformulation of 

gasoline at the refinery to adjust for potential 

or actual emissions increases due to the blend-

ing authorized by this subsection. 

(u) Standard specifications for biodiesel 
(1) Unless the American Society for Testing 

and Materials has adopted a standard for diesel 

fuel containing 20 percent biodiesel (commonly 

known as ‘‘B20’’) within 1 year after December 

19, 2007, the Administrator shall initiate a rule-

making to establish a uniform per gallon fuel 

standard for such fuel and designate an identi-

fication number so that vehicle manufacturers 

are able to design engines to use fuel meeting 

such standard. 

(2) Unless the American Society for Testing 

and Materials has adopted a standard for diesel 

fuel containing 5 percent biodiesel (commonly 

known as ‘‘B5’’) within 1 year after December 19, 

2007, the Administrator shall initiate a rule-

making to establish a uniform per gallon fuel 

standard for such fuel and designate an identi-

fication so that vehicle manufacturers are able 

to design engines to use fuel meeting such 

standard. 

(3) Whenever the Administrator is required to 

initiate a rulemaking under paragraph (1) or (2), 

the Administrator shall promulgate a final rule 

within 18 months after December 19, 2007. 

(4) Not later than 180 days after December 19, 

2007, the Administrator shall establish an an-

nual inspection and enforcement program to en-

sure that diesel fuel containing biodiesel sold or 

distributed in interstate commerce meets the 

standards established under regulations under 

this section, including testing and certification 

for compliance with applicable standards of the 

American Society for Testing and Materials. 

There are authorized to be appropriated to carry 

out the inspection and enforcement program 

under this paragraph $3,000,000 for each of fiscal 

years 2008 through 2010. 

(5) For purposes of this subsection, the term 

‘‘biodiesel’’ has the meaning provided by section 

13220(f) of this title. 

(v) Prevention of air quality deterioration 
(1) Study 

(A) In general 
Not later than 18 months after December 

19, 2007, the Administrator shall complete a 

study to determine whether the renewable 

fuel volumes required by this section will 

adversely impact air quality as a result of 

changes in vehicle and engine emissions of 

air pollutants regulated under this chapter. 

(B) Considerations 
The study shall include consideration of— 

(i) different blend levels, types of renew-

able fuels, and available vehicle tech-

nologies; and 

(ii) appropriate national, regional, and 

local air quality control measures. 

(2) Regulations 
Not later than 3 years after December 19, 

2007, the Administrator shall— 

(A) promulgate fuel regulations to imple-

ment appropriate measures to mitigate, to 

the greatest extent achievable, considering 

the results of the study under paragraph (1), 

any adverse impacts on air quality, as the 

result of the renewable volumes required by 

this section; or 
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(B) make a determination that no such 

measures are necessary. 

(July 14, 1955, ch. 360, title II, § 211, formerly 

§ 210, as added Pub. L. 90–148, § 2, Nov. 21, 1967, 81 

Stat. 502; renumbered and amended Pub. L. 

91–604, §§ 8(a), 9(a), Dec. 31, 1970, 84 Stat. 1694, 

1698; Pub. L. 92–157, title III, § 302(d), (e), Nov. 18, 

1971, 85 Stat. 464; Pub. L. 95–95, title II, §§ 222, 223, 

title IV, § 401(e), Aug. 7, 1977, 91 Stat. 762, 764, 791; 

Pub. L. 95–190, § 14(a)(73), (74), Nov. 16, 1977, 91 

Stat. 1403, 1404; Pub. L. 101–549, title II, §§ 212–221, 

228(d), Nov. 15, 1990, 104 Stat. 2488–2500, 2510; Pub. 

L. 109–58, title XV, §§ 1501(a)–(c), 1504(a)(1), (b), 

1505–1507, 1512, 1513, 1541(a), (b), Aug. 8, 2005, 119 

Stat. 1067–1074, 1076, 1077, 1080, 1081, 1088, 1089, 

1106, 1107; Pub. L. 110–140, title II, §§ 201, 202, 

203(f), 208, 209, 210(b), 247, 251, Dec. 19, 2007, 121 

Stat. 1519, 1521, 1529, 1531, 1532, 1547, 1548.) 

REFERENCES IN TEXT 

August 8, 2005, referred to in subsec. (c)(4)(C)(v)(II), 

was in the original ‘‘enactment’’, which was translated 

as meaning the date of enactment of Pub. L. 109–58, 

which enacted subsec. (c)(4)(C)(v), to reflect the prob-

able intent of Congress. 

Section 7521(l) of this title, referred to in subsec. 

(k)(1)(B)(vi), was in the original ‘‘section 202(1) of the 

Clean Air Act’’, which was translated as meaning sec-

tion 202(l) of the Clean Air Act, to reflect the probable 

intent of Congress. 

The Energy Policy Act of 2005, referred to in subsec. 

(q)(1)(A), is Pub. L. 109–58, Aug. 8, 2005, 119 Stat. 594. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 15801 of this title 

and Tables. 

Executive Order 13134, referred to in subsec. (s)(4)(B), 

which was set out as a note under section 8601 of Title 

7, Agriculture, was revoked by Ex. Ord. No. 13423, 

§ 11(a)(iii), Jan. 24, 2007, 72 F.R. 3923. 

This part, referred to in subsec. (t)(1), was in the 

original ‘‘this subtitle’’ which was translated as ‘‘this 

part’’, meaning part A of title II of act July 14, 1955, as 

the probable intent of Congress, because title II of act 

July 14, 1955, does not contain subtitles. 

CODIFICATION 

Section was formerly classified to section 1857f–6c of 

this title. 

PRIOR PROVISIONS 

A prior section 211 of act July 14, 1955, as added Nov. 

21, 1967, Pub. L. 90–148, § 2, 81 Stat. 503, provided for a 

national emissions standards study and was classified 

to section 1857f–6d of this title, prior to repeal by sec-

tion 8(a) of Pub. L. 91–604. 

AMENDMENTS 

2007—Subsec. (c)(1). Pub. L. 110–140, § 208, substituted 

‘‘nonroad vehicle if, in the judgment of the Adminis-

trator, any fuel or fuel additive or’’ for ‘‘nonroad vehi-

cle (A) if in the judgment of the Administrator’’ and 

‘‘air pollution or water pollution (including any deg-

radation in the quality of groundwater) that’’ for ‘‘air 

pollution which’’. 

Subsec. (f)(4). Pub. L. 110–140, § 251, amended par. (4) 

generally. Prior to amendment, par. (4) read as follows: 

‘‘The Administrator, upon application of any manufac-

turer of any fuel or fuel additive, may waive the prohi-

bitions established under paragraph (1) or (3) of this 

subsection or the limitation specified in paragraph (2) 

of this subsection, if he determines that the applicant 

has established that such fuel or fuel additive or a spec-

ified concentration thereof, and the emission products 

of such fuel or additive or specified concentration 

thereof, will not cause or contribute to a failure of any 

emission control device or system (over the useful life 

of any vehicle in which such device or system is used) 

to achieve compliance by the vehicle with the emission 

standards with respect to which it has been certified 

pursuant to section 7525 of this title. If the Adminis-

trator has not acted to grant or deny an application 

under this paragraph within one hundred and eighty 

days of receipt of such application, the waiver author-

ized by this paragraph shall be treated as granted.’’ 
Subsec. (o)(1). Pub. L. 110–140, § 201, amended par. (1) 

generally. Prior to amendment, par. (1) defined ‘‘cel-

lulosic biomass ethanol’’, ‘‘waste derived ethanol’’, ‘‘re-

newable fuel’’, and ‘‘small refinery’’. 
Subsec. (o)(2)(A)(i). Pub. L. 110–140, § 202(a)(1), inserted 

at end ‘‘Not later than 1 year after December 19, 2007, 

the Administrator shall revise the regulations under 

this paragraph to ensure that transportation fuel sold 

or introduced into commerce in the United States (ex-

cept in noncontiguous States or territories), on an an-

nual average basis, contains at least the applicable vol-

ume of renewable fuel, advanced biofuel, cellulosic 

biofuel, and biomass-based diesel, determined in ac-

cordance with subparagraph (B) and, in the case of any 

such renewable fuel produced from new facilities that 

commence construction after December 19, 2007, 

achieves at least a 20 percent reduction in lifecycle 

greenhouse gas emissions compared to baseline 

lifecycle greenhouse gas emissions.’’ 
Subsec. (o)(2)(B). Pub. L. 110–140, § 202(a)(2), amended 

subpar. (B) generally. Prior to amendment, subpar. (B) 

set forth table of applicable volumes for renewable fuel 

and related to determination of applicable volumes 

after the years addressed by the table, including the 

minimum quantity of renewable fuel to be derived from 

cellulosic biomass and the method of calculating the 

minimum applicable volume. 
Subsec. (o)(3)(A). Pub. L. 110–140, § 202(b)(1), (2), sub-

stituted ‘‘2021’’ for ‘‘2011’’ and ‘‘transportation fuel, bio-

mass-based diesel, and cellulosic biofuel’’ for ‘‘gaso-

line’’. 
Subsec. (o)(3)(B)(i). Pub. L. 110–140, § 202(b)(3), sub-

stituted ‘‘2021’’ for ‘‘2012’’. 
Subsec. (o)(3)(B)(ii)(II). Pub. L. 110–140, § 202(b)(4), sub-

stituted ‘‘transportation fuel’’ for ‘‘gasoline’’. 
Subsec. (o)(4). Pub. L. 110–140, § 202(c), amended par. 

(4) generally. Prior to amendment, text read as follows: 

‘‘For the purpose of paragraph (2), 1 gallon of cellulosic 

biomass ethanol or waste derived ethanol shall be con-

sidered to be the equivalent of 2.5 gallons of renewable 

fuel.’’ 
Subsec. (o)(5)(E). Pub. L. 110–140, § 202(d), added sub-

par. (E). 
Subsec. (o)(7)(A). Pub. L. 110–140, § 202(e)(1), inserted 

‘‘, by any person subject to the requirements of this 

subsection, or by the Administrator on his own mo-

tion’’ after ‘‘one or more States’’ in introductory provi-

sions. 
Subsec. (o)(7)(B). Pub. L. 110–140, § 202(e)(1), struck out 

‘‘State’’ before ‘‘petition for a waiver’’. 
Subsec. (o)(7)(D) to (F). Pub. L. 110–140, § 202(e)(2), (3), 

added subpars. (D) to (F). 
Subsec. (o)(11). Pub. L. 110–140, § 203(f), added par. (11). 
Subsec. (o)(12). Pub. L. 110–140, § 210(b), added par. (12). 
Subsecs. (r), (s). Pub. L. 110–140, § 247, redesignated 

subsecs. (r), relating to conversion assistance for cel-

lulosic biomass, waste-derived ethanol, approved re-

newable fuels, and (s) as (s) and (t), respectively. 
Subsec. (u). Pub. L. 110–140, § 247, which directed 

amendment of this section by adding subsec. (u) at the 

end, was executed by adding subsec. (u) after subsec. (t) 

to reflect the probable intent of Congress. 
Subsec. (v). Pub. L. 110–140, § 209, added subsec. (v). 
2005—Subsec. (b)(2). Pub. L. 109–58, § 1505(1)(A), sub-

stituted ‘‘shall, on a regular basis,’’ for ‘‘may also’’ in 

introductory provisions. 
Subsec. (b)(2)(A). Pub. L. 109–58, § 1505(1)(B), added 

subpar. (A) and struck out former subpar. (A) which 

read as follows: ‘‘to conduct tests to determine poten-

tial public health effects of such fuel or additive (in-

cluding, but not limited to, carcinogenic, teratogenic, 

or mutagenic effects), and’’. 
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1 See References in Text note below. 
2 So in original. Probably should be ‘‘this’’. 
3 So in original. 

SEC. 2. Designation of Facilities. (a) The Administrator 

of the Environmental Protection Agency (hereinafter 

referred to as ‘‘the Administrator’’) shall be responsible 

for the attainment of the purposes and objectives of 

this Order. 
(b) In carrying out his responsibilities under this 

Order, the Administrator shall, in conformity with all 

applicable requirements of law, designate facilities 

which have given rise to a conviction for an offense 

under section 113(c)(1) of the Air Act [42 U.S.C. 

7413(c)(1)] or section 309(c) of the Water Act [33 U.S.C. 

1319(c)]. The Administrator shall, from time to time, 

publish and circulate to all Federal agencies lists of 

those facilities, together with the names and addresses 

of the persons who have been convicted of such of-

fenses. Whenever the Administrator determines that 

the condition which gave rise to a conviction has been 

corrected, he shall promptly remove the facility and 

the name and address of the person concerned from the 

list. 
SEC. 3. Contracts, Grants, or Loans. (a) Except as pro-

vided in section 8 of this Order, no Federal agency shall 

enter into any contract for the procurement of goods, 

materials, or services which is to be performed in whole 

or in part in a facility then designated by the Adminis-

trator pursuant to section 2. 
(b) Except as provided in section 8 of this Order, no 

Federal agency authorized to extend Federal assistance 

by way of grant, loan, or contract shall extend such as-

sistance in any case in which it is to be used to support 

any activity or program involving the use of a facility 

then designated by the Administrator pursuant to sec-

tion 2. 
SEC. 4. Procurement, Grant, and Loan Regulations. The 

Federal Procurement Regulations, the Armed Services 

Procurement Regulations, and to the extent necessary, 

any supplemental or comparable regulations issued by 

any agency of the Executive Branch shall, following 

consultation with the Administrator, be amended to re-

quire, as a condition of entering into, renewing, or ex-

tending any contract for the procurement of goods, ma-

terials, or services or extending any assistance by way 

of grant, loan, or contract, inclusion of a provision re-

quiring compliance with the Air Act, the Water Act, 

and standards issued pursuant thereto in the facilities 

in which the contract is to be performed, or which are 

involved in the activity or program to receive assist-

ance. 
SEC. 5. Rules and Regulations. The Administrator shall 

issue such rules, regulations, standards, and guidelines 

as he may deem necessary or appropriate to carry out 

the purposes of this Order. 
SEC. 6. Cooperation and Assistance. The head of each 

Federal agency shall take such steps as may be nec-

essary to insure that all officers and employees of this 

agency whose duties entail compliance or comparable 

functions with respect to contracts, grants, and loans 

are familiar with the provisions of this Order. In addi-

tion to any other appropriate action, such officers and 

employees shall report promptly any condition in a fa-

cility which may involve noncompliance with the Air 

Act or the Water Act or any rules, regulations, stand-

ards, or guidelines issued pursuant to this Order to the 

head of the agency, who shall transmit such reports to 

the Administrator. 
SEC. 7. Enforcement. The Administrator may rec-

ommend to the Department of Justice or other appro-

priate agency that legal proceedings be brought or 

other appropriate action be taken whenever he becomes 

aware of a breach of any provision required, under the 

amendments issued pursuant to section 4 of this Order, 

to be included in a contract or other agreement. 
SEC. 8. Exemptions—Reports to Congress. (a) Upon a de-

termination that the paramount interest of the United 

States so requires— 
(1) The head of a Federal agency may exempt any 

contract, grant, or loan, and, following consultation 

with the Administrator, any class of contracts, grants 

or loans from the provisions of this Order. In any such 

case, the head of the Federal agency granting such ex-

emption shall (A) promptly notify the Administrator of 

such exemption and the justification therefor; (B) re-

view the necessity for each such exemption annually; 

and (C) report to the Administrator annually all such 

exemptions in effect. Exemptions granted pursuant to 

this section shall be for a period not to exceed one year. 

Additional exemptions may be granted for periods not 

to exceed one year upon the making of a new deter-

mination by the head of the Federal agency concerned. 
(2) The Administrator may, by rule or regulation, ex-

empt any or all Federal agencies from any or all of the 

provisions of this Order with respect to any class or 

classes of contracts, grants, or loans, which (A) involve 

less than specified dollar amounts, or (B) have a mini-

mal potential impact upon the environment, or (C) in-

volve persons who are not prime contractors or direct 

recipients of Federal assistance by way of contracts, 

grants, or loans. 
(b) Federal agencies shall reconsider any exemption 

granted under subsection (a) whenever requested to do 

so by the Administrator. 
(c) The Administrator shall annually notify the 

President and the Congress of all exemptions granted, 

or in effect, under this Order during the preceding year. 
SEC. 9. Related Actions. The imposition of any sanc-

tion or penalty under or pursuant to this Order shall 

not relieve any person of any legal duty to comply with 

any provisions of the Air Act or the Water Act. 
SEC. 10. Applicability. This Order shall not apply to 

contracts, grants, or loans involving the use of facili-

ties located outside the United States. 
SEC. 11. Uniformity. Rules, regulations, standards, and 

guidelines issued pursuant to this order and section 508 

of the Water Act [33 U.S.C. 1368] shall, to the maximum 

extent feasible, be uniform with regulations issued pur-

suant to this order, Executive Order No. 11602 of June 

29, 1971 [formerly set out above], and section 306 of the 

Air Act [this section]. 
SEC. 12. Order Superseded. Executive Order No. 11602 of 

June 29, 1971, is hereby superseded. 

RICHARD NIXON. 

§ 7607. Administrative proceedings and judicial 
review 

(a) Administrative subpenas; confidentiality; wit-
nesses 

In connection with any determination under 

section 7410(f) of this title, or for purposes of ob-

taining information under section 7521(b)(4) 1 or 

7545(c)(3) of this title, any investigation, mon-

itoring, reporting requirement, entry, compli-

ance inspection, or administrative enforcement 

proceeding under the 2 chapter (including but 

not limited to section 7413, section 7414, section 

7420, section 7429, section 7477, section 7524, sec-

tion 7525, section 7542, section 7603, or section 

7606 of this title),,3 the Administrator may issue 

subpenas for the attendance and testimony of 

witnesses and the production of relevant papers, 

books, and documents, and he may administer 

oaths. Except for emission data, upon a showing 

satisfactory to the Administrator by such owner 

or operator that such papers, books, documents, 

or information or particular part thereof, if 

made public, would divulge trade secrets or se-

cret processes of such owner or operator, the Ad-

ministrator shall consider such record, report, 

or information or particular portion thereof 

confidential in accordance with the purposes of 

section 1905 of title 18, except that such paper, 

book, document, or information may be dis-
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4 So in original. Probably should be ‘‘subsection,’’. 5 So in original. The word ‘‘to’’ probably should not appear. 

closed to other officers, employees, or author-
ized representatives of the United States con-

cerned with carrying out this chapter, to per-

sons carrying out the National Academy of Sci-

ences’ study and investigation provided for in 

section 7521(c) of this title, or when relevant in 

any proceeding under this chapter. Witnesses 

summoned shall be paid the same fees and mile-

age that are paid witnesses in the courts of the 

United States. In case of contumacy or refusal 

to obey a subpena served upon any person under 

this subparagraph,4 the district court of the 

United States for any district in which such per-

son is found or resides or transacts business, 

upon application by the United States and after 

notice to such person, shall have jurisdiction to 

issue an order requiring such person to appear 

and give testimony before the Administrator to 

appear and produce papers, books, and docu-

ments before the Administrator, or both, and 

any failure to obey such order of the court may 

be punished by such court as a contempt there-

of. 

(b) Judicial review 
(1) A petition for review of action of the Ad-

ministrator in promulgating any national pri-

mary or secondary ambient air quality stand-

ard, any emission standard or requirement 

under section 7412 of this title, any standard of 

performance or requirement under section 7411 

of this title,,3 any standard under section 7521 of 

this title (other than a standard required to be 

prescribed under section 7521(b)(1) of this title), 

any determination under section 7521(b)(5) 1 of 

this title, any control or prohibition under sec-

tion 7545 of this title, any standard under sec-

tion 7571 of this title, any rule issued under sec-

tion 7413, 7419, or under section 7420 of this title, 

or any other nationally applicable regulations 

promulgated, or final action taken, by the Ad-

ministrator under this chapter may be filed only 

in the United States Court of Appeals for the 

District of Columbia. A petition for review of 

the Administrator’s action in approving or pro-

mulgating any implementation plan under sec-

tion 7410 of this title or section 7411(d) of this 

title, any order under section 7411(j) of this title, 

under section 7412 of this title, under section 

7419 of this title, or under section 7420 of this 

title, or his action under section 

1857c–10(c)(2)(A), (B), or (C) of this title (as in ef-

fect before August 7, 1977) or under regulations 

thereunder, or revising regulations for enhanced 

monitoring and compliance certification pro-

grams under section 7414(a)(3) of this title, or 

any other final action of the Administrator 

under this chapter (including any denial or dis-

approval by the Administrator under subchapter 

I of this chapter) which is locally or regionally 

applicable may be filed only in the United 

States Court of Appeals for the appropriate cir-

cuit. Notwithstanding the preceding sentence a 

petition for review of any action referred to in 

such sentence may be filed only in the United 

States Court of Appeals for the District of Co-

lumbia if such action is based on a determina-

tion of nationwide scope or effect and if in tak-

ing such action the Administrator finds and pub-

lishes that such action is based on such a deter-

mination. Any petition for review under this 

subsection shall be filed within sixty days from 

the date notice of such promulgation, approval, 

or action appears in the Federal Register, except 

that if such petition is based solely on grounds 

arising after such sixtieth day, then any peti-

tion for review under this subsection shall be 

filed within sixty days after such grounds arise. 

The filing of a petition for reconsideration by 

the Administrator of any otherwise final rule or 

action shall not affect the finality of such rule 

or action for purposes of judicial review nor ex-

tend the time within which a petition for judi-

cial review of such rule or action under this sec-

tion may be filed, and shall not postpone the ef-

fectiveness of such rule or action. 

(2) Action of the Administrator with respect to 

which review could have been obtained under 

paragraph (1) shall not be subject to judicial re-

view in civil or criminal proceedings for enforce-

ment. Where a final decision by the Adminis-

trator defers performance of any nondiscretion-

ary statutory action to a later time, any person 

may challenge the deferral pursuant to para-

graph (1). 

(c) Additional evidence 
In any judicial proceeding in which review is 

sought of a determination under this chapter re-

quired to be made on the record after notice and 

opportunity for hearing, if any party applies to 

the court for leave to adduce additional evi-

dence, and shows to the satisfaction of the court 

that such additional evidence is material and 

that there were reasonable grounds for the fail-

ure to adduce such evidence in the proceeding 

before the Administrator, the court may order 

such additional evidence (and evidence in rebut-

tal thereof) to be taken before the Adminis-

trator, in such manner and upon such terms and 

conditions as to 5 the court may deem proper. 

The Administrator may modify his findings as 

to the facts, or make new findings, by reason of 

the additional evidence so taken and he shall 

file such modified or new findings, and his rec-

ommendation, if any, for the modification or 

setting aside of his original determination, with 

the return of such additional evidence. 

(d) Rulemaking 
(1) This subsection applies to— 

(A) the promulgation or revision of any na-

tional ambient air quality standard under sec-

tion 7409 of this title, 

(B) the promulgation or revision of an imple-

mentation plan by the Administrator under 

section 7410(c) of this title, 

(C) the promulgation or revision of any 

standard of performance under section 7411 of 

this title, or emission standard or limitation 

under section 7412(d) of this title, any standard 

under section 7412(f) of this title, or any regu-

lation under section 7412(g)(1)(D) and (F) of 

this title, or any regulation under section 

7412(m) or (n) of this title, 

(D) the promulgation of any requirement for 

solid waste combustion under section 7429 of 

this title, 
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(E) the promulgation or revision of any reg-

ulation pertaining to any fuel or fuel additive 

under section 7545 of this title, 
(F) the promulgation or revision of any air-

craft emission standard under section 7571 of 

this title, 
(G) the promulgation or revision of any reg-

ulation under subchapter IV–A of this chapter 

(relating to control of acid deposition), 
(H) promulgation or revision of regulations 

pertaining to primary nonferrous smelter or-

ders under section 7419 of this title (but not in-

cluding the granting or denying of any such 

order), 
(I) promulgation or revision of regulations 

under subchapter VI of this chapter (relating 

to stratosphere and ozone protection), 
(J) promulgation or revision of regulations 

under part C of subchapter I of this chapter 

(relating to prevention of significant deterio-

ration of air quality and protection of 

visibility), 
(K) promulgation or revision of regulations 

under section 7521 of this title and test proce-

dures for new motor vehicles or engines under 

section 7525 of this title, and the revision of a 

standard under section 7521(a)(3) of this title, 
(L) promulgation or revision of regulations 

for noncompliance penalties under section 7420 

of this title, 
(M) promulgation or revision of any regula-

tions promulgated under section 7541 of this 

title (relating to warranties and compliance 

by vehicles in actual use), 
(N) action of the Administrator under sec-

tion 7426 of this title (relating to interstate 

pollution abatement), 
(O) the promulgation or revision of any reg-

ulation pertaining to consumer and commer-

cial products under section 7511b(e) of this 

title, 
(P) the promulgation or revision of any reg-

ulation pertaining to field citations under sec-

tion 7413(d)(3) of this title, 
(Q) the promulgation or revision of any reg-

ulation pertaining to urban buses or the clean- 

fuel vehicle, clean-fuel fleet, and clean fuel 

programs under part C of subchapter II of this 

chapter, 
(R) the promulgation or revision of any reg-

ulation pertaining to nonroad engines or 

nonroad vehicles under section 7547 of this 

title, 
(S) the promulgation or revision of any regu-

lation relating to motor vehicle compliance 

program fees under section 7552 of this title, 
(T) the promulgation or revision of any reg-

ulation under subchapter IV–A of this chapter 

(relating to acid deposition), 
(U) the promulgation or revision of any reg-

ulation under section 7511b(f) of this title per-

taining to marine vessels, and 
(V) such other actions as the Administrator 

may determine. 

The provisions of section 553 through 557 and 

section 706 of title 5 shall not, except as ex-

pressly provided in this subsection, apply to ac-

tions to which this subsection applies. This sub-

section shall not apply in the case of any rule or 

circumstance referred to in subparagraphs (A) or 

(B) of subsection 553(b) of title 5. 

(2) Not later than the date of proposal of any 
action to which this subsection applies, the Ad-
ministrator shall establish a rulemaking docket 
for such action (hereinafter in this subsection 
referred to as a ‘‘rule’’). Whenever a rule applies 
only within a particular State, a second (iden-
tical) docket shall be simultaneously estab-
lished in the appropriate regional office of the 
Environmental Protection Agency. 

(3) In the case of any rule to which this sub-
section applies, notice of proposed rulemaking 
shall be published in the Federal Register, as 
provided under section 553(b) of title 5, shall be 
accompanied by a statement of its basis and 
purpose and shall specify the period available 
for public comment (hereinafter referred to as 
the ‘‘comment period’’). The notice of proposed 
rulemaking shall also state the docket number, 

the location or locations of the docket, and the 

times it will be open to public inspection. The 

statement of basis and purpose shall include a 

summary of— 
(A) the factual data on which the proposed 

rule is based; 
(B) the methodology used in obtaining the 

data and in analyzing the data; and 
(C) the major legal interpretations and pol-

icy considerations underlying the proposed 

rule. 

The statement shall also set forth or summarize 

and provide a reference to any pertinent find-

ings, recommendations, and comments by the 

Scientific Review Committee established under 

section 7409(d) of this title and the National 

Academy of Sciences, and, if the proposal differs 

in any important respect from any of these rec-

ommendations, an explanation of the reasons for 

such differences. All data, information, and doc-

uments referred to in this paragraph on which 

the proposed rule relies shall be included in the 

docket on the date of publication of the pro-

posed rule. 
(4)(A) The rulemaking docket required under 

paragraph (2) shall be open for inspection by the 

public at reasonable times specified in the no-

tice of proposed rulemaking. Any person may 

copy documents contained in the docket. The 

Administrator shall provide copying facilities 

which may be used at the expense of the person 

seeking copies, but the Administrator may 

waive or reduce such expenses in such instances 

as the public interest requires. Any person may 

request copies by mail if the person pays the ex-

penses, including personnel costs to do the copy-

ing. 
(B)(i) Promptly upon receipt by the agency, all 

written comments and documentary informa-

tion on the proposed rule received from any per-

son for inclusion in the docket during the com-

ment period shall be placed in the docket. The 

transcript of public hearings, if any, on the pro-

posed rule shall also be included in the docket 

promptly upon receipt from the person who 

transcribed such hearings. All documents which 

become available after the proposed rule has 

been published and which the Administrator de-

termines are of central relevance to the rule-

making shall be placed in the docket as soon as 

possible after their availability. 
(ii) The drafts of proposed rules submitted by 

the Administrator to the Office of Management 

Addendum - 025

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 27 of 79

(Page 84 of Total)



Page 6431 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 7607 

and Budget for any interagency review process 
prior to proposal of any such rule, all documents 
accompanying such drafts, and all written com-
ments thereon by other agencies and all written 
responses to such written comments by the Ad-
ministrator shall be placed in the docket no 
later than the date of proposal of the rule. The 
drafts of the final rule submitted for such review 
process prior to promulgation and all such writ-
ten comments thereon, all documents accom-
panying such drafts, and written responses 
thereto shall be placed in the docket no later 
than the date of promulgation. 

(5) In promulgating a rule to which this sub-
section applies (i) the Administrator shall allow 
any person to submit written comments, data, 
or documentary information; (ii) the Adminis-
trator shall give interested persons an oppor-
tunity for the oral presentation of data, views, 
or arguments, in addition to an opportunity to 
make written submissions; (iii) a transcript 
shall be kept of any oral presentation; and (iv) 
the Administrator shall keep the record of such 
proceeding open for thirty days after completion 
of the proceeding to provide an opportunity for 
submission of rebuttal and supplementary infor-
mation. 

(6)(A) The promulgated rule shall be accom-
panied by (i) a statement of basis and purpose 
like that referred to in paragraph (3) with re-
spect to a proposed rule and (ii) an explanation 
of the reasons for any major changes in the pro-
mulgated rule from the proposed rule. 

(B) The promulgated rule shall also be accom-
panied by a response to each of the significant 
comments, criticisms, and new data submitted 
in written or oral presentations during the com-
ment period. 

(C) The promulgated rule may not be based (in 
part or whole) on any information or data which 
has not been placed in the docket as of the date 
of such promulgation. 

(7)(A) The record for judicial review shall con-
sist exclusively of the material referred to in 
paragraph (3), clause (i) of paragraph (4)(B), and 
subparagraphs (A) and (B) of paragraph (6). 

(B) Only an objection to a rule or procedure 
which was raised with reasonable specificity 
during the period for public comment (including 
any public hearing) may be raised during judi-
cial review. If the person raising an objection 
can demonstrate to the Administrator that it 
was impracticable to raise such objection within 
such time or if the grounds for such objection 
arose after the period for public comment (but 
within the time specified for judicial review) 
and if such objection is of central relevance to 
the outcome of the rule, the Administrator shall 
convene a proceeding for reconsideration of the 
rule and provide the same procedural rights as 
would have been afforded had the information 
been available at the time the rule was pro-
posed. If the Administrator refuses to convene 
such a proceeding, such person may seek review 
of such refusal in the United States court of ap-
peals for the appropriate circuit (as provided in 
subsection (b) of this section). Such reconsider-
ation shall not postpone the effectiveness of the 
rule. The effectiveness of the rule may be stayed 
during such reconsideration, however, by the 
Administrator or the court for a period not to 
exceed three months. 

(8) The sole forum for challenging procedural 

determinations made by the Administrator 

under this subsection shall be in the United 

States court of appeals for the appropriate cir-

cuit (as provided in subsection (b) of this sec-

tion) at the time of the substantive review of 

the rule. No interlocutory appeals shall be per-

mitted with respect to such procedural deter-

minations. In reviewing alleged procedural er-

rors, the court may invalidate the rule only if 

the errors were so serious and related to matters 

of such central relevance to the rule that there 

is a substantial likelihood that the rule would 

have been significantly changed if such errors 

had not been made. 

(9) In the case of review of any action of the 

Administrator to which this subsection applies, 

the court may reverse any such action found to 

be— 

(A) arbitrary, capricious, an abuse of discre-

tion, or otherwise not in accordance with law; 

(B) contrary to constitutional right, power, 

privilege, or immunity; 

(C) in excess of statutory jurisdiction, au-

thority, or limitations, or short of statutory 

right; or 

(D) without observance of procedure re-

quired by law, if (i) such failure to observe 

such procedure is arbitrary or capricious, (ii) 

the requirement of paragraph (7)(B) has been 

met, and (iii) the condition of the last sen-

tence of paragraph (8) is met. 

(10) Each statutory deadline for promulgation 

of rules to which this subsection applies which 

requires promulgation less than six months 

after date of proposal may be extended to not 

more than six months after date of proposal by 

the Administrator upon a determination that 

such extension is necessary to afford the public, 

and the agency, adequate opportunity to carry 

out the purposes of this subsection. 

(11) The requirements of this subsection shall 

take effect with respect to any rule the proposal 

of which occurs after ninety days after August 7, 

1977. 

(e) Other methods of judicial review not author-
ized 

Nothing in this chapter shall be construed to 

authorize judicial review of regulations or or-

ders of the Administrator under this chapter, ex-

cept as provided in this section. 

(f) Costs 
In any judicial proceeding under this section, 

the court may award costs of litigation (includ-

ing reasonable attorney and expert witness fees) 

whenever it determines that such award is ap-

propriate. 

(g) Stay, injunction, or similar relief in proceed-
ings relating to noncompliance penalties 

In any action respecting the promulgation of 

regulations under section 7420 of this title or the 

administration or enforcement of section 7420 of 

this title no court shall grant any stay, injunc-

tive, or similar relief before final judgment by 

such court in such action. 

(h) Public participation 
It is the intent of Congress that, consistent 

with the policy of subchapter II of chapter 5 of 
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6 So in original. Probably should be ‘‘sections’’. 

title 5, the Administrator in promulgating any 
regulation under this chapter, including a regu-
lation subject to a deadline, shall ensure a rea-
sonable period for public participation of at 
least 30 days, except as otherwise expressly pro-
vided in section 6 7407(d), 7502(a), 7511(a) and (b), 

and 7512(a) and (b) of this title. 

(July 14, 1955, ch. 360, title III, § 307, as added 

Pub. L. 91–604, § 12(a), Dec. 31, 1970, 84 Stat. 1707; 

amended Pub. L. 92–157, title III, § 302(a), Nov. 18, 

1971, 85 Stat. 464; Pub. L. 93–319, § 6(c), June 22, 

1974, 88 Stat. 259; Pub. L. 95–95, title III, §§ 303(d), 

305(a), (c), (f)–(h), Aug. 7, 1977, 91 Stat. 772, 776, 

777; Pub. L. 95–190, § 14(a)(79), (80), Nov. 16, 1977, 

91 Stat. 1404; Pub. L. 101–549, title I, §§ 108(p), 

110(5), title III, § 302(g), (h), title VII, §§ 702(c), 

703, 706, 707(h), 710(b), Nov. 15, 1990, 104 Stat. 2469, 

2470, 2574, 2681–2684.) 

REFERENCES IN TEXT 

Section 7521(b)(4) of this title, referred to in subsec. 

(a), was repealed by Pub. L. 101–549, title II, § 230(2), 

Nov. 15, 1990, 104 Stat. 2529. 
Section 7521(b)(5) of this title, referred to in subsec. 

(b)(1), was repealed by Pub. L. 101–549, title II, § 230(3), 

Nov. 15, 1990, 104 Stat. 2529. 
Section 1857c–10(c)(2)(A), (B), or (C) of this title (as in 

effect before August 7, 1977), referred to in subsec. 

(b)(1), was in the original ‘‘section 119(c)(2)(A), (B), or 

(C) (as in effect before the date of enactment of the 

Clean Air Act Amendments of 1977)’’, meaning section 

119 of act July 14, 1955, ch. 360, title I, as added June 22, 

1974, Pub. L. 93–319, § 3, 88 Stat. 248, (which was classi-

fied to section 1857c–10 of this title) as in effect prior to 

the enactment of Pub. L. 95–95, Aug. 7, 1977, 91 Stat. 691, 

effective Aug. 7, 1977. Section 112(b)(1) of Pub. L. 95–95 

repealed section 119 of act July 14, 1955, ch. 360, title I, 

as added by Pub. L. 93–319, and provided that all ref-

erences to such section 119 in any subsequent enact-

ment which supersedes Pub. L. 93–319 shall be construed 

to refer to section 113(d) of the Clean Air Act and to 

paragraph (5) thereof in particular which is classified 

to subsec. (d)(5) of section 7413 of this title. Section 

7413(d) of this title was subsequently amended gener-

ally by Pub. L. 101–549, title VII, § 701, Nov. 15, 1990, 104 

Stat. 2672, and, as so amended, no longer relates to 

final compliance orders. Section 117(b) of Pub. L. 95–95 

added a new section 119 of act July 14, 1955, which is 

classified to section 7419 of this title. 
Part C of subchapter I of this chapter, referred to in 

subsec. (d)(1)(J), was in the original ‘‘subtitle C of title 

I’’, and was translated as reading ‘‘part C of title I’’ to 

reflect the probable intent of Congress, because title I 

does not contain subtitles. 

CODIFICATION 

In subsec. (h), ‘‘subchapter II of chapter 5 of title 5’’ 

was substituted for ‘‘the Administrative Procedures 

Act’’ on authority of Pub. L. 89–554, § 7(b), Sept. 6, 1966, 

80 Stat. 631, the first section of which enacted Title 5, 

Government Organization and Employees. 
Section was formerly classified to section 1857h–5 of 

this title. 

PRIOR PROVISIONS 

A prior section 307 of act July 14, 1955, was renum-

bered section 314 by Pub. L. 91–604 and is classified to 

section 7614 of this title. 
Another prior section 307 of act July 14, 1955, ch. 360, 

title III, formerly § 14, as added Dec. 17, 1963, Pub. L. 

88–206, § 1, 77 Stat. 401, was renumbered section 307 by 

Pub. L. 89–272, renumbered section 310 by Pub. L. 90–148, 

and renumbered section 317 by Pub. L. 91–604, and is set 

out as a Short Title note under section 7401 of this 

title. 

AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–549, § 703, struck out par. 

(1) designation at beginning, inserted provisions au-

thorizing issuance of subpoenas and administration of 

oaths for purposes of investigations, monitoring, re-

porting requirements, entries, compliance inspections, 

or administrative enforcement proceedings under this 

chapter, and struck out ‘‘or section 7521(b)(5)’’ after 

‘‘section 7410(f)’’. 

Subsec. (b)(1). Pub. L. 101–549, § 706(2), which directed 

amendment of second sentence by striking ‘‘under sec-

tion 7413(d) of this title’’ immediately before ‘‘under 

section 7419 of this title’’, was executed by striking 

‘‘under section 7413(d) of this title,’’ before ‘‘under sec-

tion 7419 of this title’’, to reflect the probable intent of 

Congress. 

Pub. L. 101–549, § 706(1), inserted at end: ‘‘The filing of 

a petition for reconsideration by the Administrator of 

any otherwise final rule or action shall not affect the 

finality of such rule or action for purposes of judicial 

review nor extend the time within which a petition for 

judicial review of such rule or action under this section 

may be filed, and shall not postpone the effectiveness 

of such rule or action.’’ 

Pub. L. 101–549, § 702(c), inserted ‘‘or revising regula-

tions for enhanced monitoring and compliance certifi-

cation programs under section 7414(a)(3) of this title,’’ 

before ‘‘or any other final action of the Adminis-

trator’’. 

Pub. L. 101–549, § 302(g), substituted ‘‘section 7412’’ for 

‘‘section 7412(c)’’. 

Subsec. (b)(2). Pub. L. 101–549, § 707(h), inserted sen-

tence at end authorizing challenge to deferrals of per-

formance of nondiscretionary statutory actions. 

Subsec. (d)(1)(C). Pub. L. 101–549, § 110(5)(A), amended 

subpar. (C) generally. Prior to amendment, subpar. (C) 

read as follows: ‘‘the promulgation or revision of any 

standard of performance under section 7411 of this title 

or emission standard under section 7412 of this title,’’. 

Subsec. (d)(1)(D), (E). Pub. L. 101–549, § 302(h), added 

subpar. (D) and redesignated former subpar. (D) as (E). 

Former subpar. (E) redesignated (F). 

Subsec. (d)(1)(F). Pub. L. 101–549, § 302(h), redesignated 

subpar. (E) as (F). Former subpar. (F) redesignated (G). 

Pub. L. 101–549, § 110(5)(B), amended subpar. (F) gener-

ally. Prior to amendment, subpar. (F) read as follows: 

‘‘promulgation or revision of regulations pertaining to 

orders for coal conversion under section 7413(d)(5) of 

this title (but not including orders granting or denying 

any such orders),’’. 

Subsec. (d)(1)(G), (H). Pub. L. 101–549, § 302(h), redesig-

nated subpars. (F) and (G) as (G) and (H), respectively. 

Former subpar. (H) redesignated (I). 

Subsec. (d)(1)(I). Pub. L. 101–549, § 710(b), which di-

rected that subpar. (H) be amended by substituting 

‘‘subchapter VI of this chapter’’ for ‘‘part B of sub-

chapter I of this chapter’’, was executed by making the 

substitution in subpar. (I), to reflect the probable in-

tent of Congress and the intervening redesignation of 

subpar. (H) as (I) by Pub. L. 101–549, § 302(h), see below. 

Pub. L. 101–549, § 302(h), redesignated subpar. (H) as 

(I). Former subpar. (I) redesignated (J). 

Subsec. (d)(1)(J) to (M). Pub. L. 101–549, § 302(h), redes-

ignated subpars. (I) to (L) as (J) to (M), respectively. 

Former subpar. (M) redesignated (N). 

Subsec. (d)(1)(N). Pub. L. 101–549, § 302(h), redesignated 

subpar. (M) as (N). Former subpar. (N) redesignated (O). 

Pub. L. 101–549, § 110(5)(C), added subpar. (N) and re-

designated former subpar. (N) as (U). 

Subsec. (d)(1)(O) to (T). Pub. L. 101–549, § 302(h), redes-

ignated subpars. (N) to (S) as (O) to (T), respectively. 

Former subpar. (T) redesignated (U). 

Pub. L. 101–549, § 110(5)(C), added subpars. (O) to (T). 

Subsec. (d)(1)(U). Pub. L. 101–549, § 302(h), redesignated 

subpar. (T) as (U). Former subpar. (U) redesignated (V). 

Pub. L. 101–549, § 110(5)(C), redesignated former sub-

par. (N) as (U). 

Subsec. (d)(1)(V). Pub. L. 101–549, § 302(h), redesignated 

subpar. (U) as (V). 
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119 STAT. 594

Aug. 8, 2005
[H.R. 6]

Energy Policy Act
of 2005.
42 USC 15801
note.

PUBLIC LAW 109-58-AUG. 8, 2005

Public Law 109-58
109th Congress

An Act
To ensure jobs for our future with secure, affordable, and reliable energy.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.-This Act may be cited as the "Energy Policy
Act of 2005".

(b) TABLE OF CONTENTS.-The table of contents for this Act
is as follows:
Sec. 1. Short title; table of contents.

TITLE I-ENERGY EFFICIENCY

Subtitle A-Federal Programs
Sec. 101. Energy and water saving measures in congressional buildings.
Sec. 102. Energy management requirements.
Sec. 103. Energy use measurement and accountability.
Sec. 104. Procurement of energy efficient products.
Sec. 105. Energy savings performance contracts.
Sec. 106. Voluntary commitments to reduce industrial energy intensity.
Sec. 107. Advanced Building Efficiency Testbed.
Sec. 108. Increased use of recovered mineral component in federally funded projects

involving procurement of cement or concrete.
Sec. 109. Federal building performance standards.
Sec. 110. Daylight savings.
Sec. 111. Enhancing energy efficiency in management of Federal lands.

Subtitle B-Energy Assistance and State Programs
Sec. 121. Low-income home energy assistance program.
Sec. 122. Weatherization assistance.
Sec. 123. State energy programs.
Sec. 124. Energy efficient appliance rebate programs.
Sec. 125. Energy efficient public buildings.
Sec. 126. Low income community energy efficiency pilot program.
Sec. 127. State Technologies Advancement Collaborative.
Sec. 128. State building energy efficiency codes incentives.

Subtitle C-Energy Efficient Products
Sec. 131. Energy Star program.
Sec. 132. HVAC maintenance consumer education program.
Sec. 133. Public energy education program.
Sec. 134. Energy efficiency public information initiative.
Sec. 135. Energy conservation standards for additional products.
Sec. 136. Energy conservation standards for commercial equipment.
Sec. 137. Energy labeling.
Sec. 138. Intermittent escalator study.
Sec. 139. Energy efficient electric and natural gas utilities study.
Sec. 140. Energy efficiency pilot program.
Sec. 141. Report on failure to comply with deadlines for new or revised energy

conservation standards.

Subtitle D-Public Housing
Sec. 151. Public housing capital fund.
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Subtitle E-Additional Energy Tax Incentives
Sec. 1351. Expansion of research credit.
Sec. 1352. National Academy of Sciences study and report.
Sec. 1353. Recycling study.

Subtitle F-Revenue Raising Provisions

Sec. 1361. Oil Spill Liability Trust Fund financing rate.
Sec. 1362. Extension of Leaking Underground Storage Tank Trust Fund financing

rate.
Sec. 1363. Modification of recapture rules for amortizable section 197 intangibles.
Sec. 1364. Clarification of tire excise tax.

TITLE XIV-MISCELLANEOUS

Subtitle A-In General
Sec. 1401. Sense of Congress on risk assessments.
Sec. 1402. Energy production incentives.
Sec. 1403. Regulation of certain oil used in transformers.
Sec. 1404. Petrochemical and oil refinery facility health assessment.
Sec. 1405. National Priority Project Designation.
Sec. 1406. Cold cracking.
Sec. 1407. Oxygen-fuel.

Subtitle B-Set America Free

Sec. 1421. Short title.
Sec. 1422. Purpose.
Sec. 1423. United States Commission on North American Energy Freedom.
Sec. 1424. North American energy freedom policy.

TITLE XV-ETHANOL AND MOTOR FUELS

Subtitle A-General Provisions

Sec. 1501. Renewable content of gasoline.
Sec. 1502. Findings.
Sec. 1503. Claims filed after enactment.
Sec. 1504. Elimination of oxygen content requirement for reformulated gasoline.
Sec. 1505. Public health andenvironmental impacts of fuels and fuel additives.
Sec. 1506. Analyses of motor vehicle fuel changes.
Sec. 1507. Additional opt-in areas under reformulated gasoline program.
Sec. 1508. Data collection.
Sec. 1509. Fuel system requirements harmonization study.
Sec. 1510. Commercial byproducts from municipal solid waste and cellulosic bio-

mass loan guarantee program.
Sec. 1511. Renewable fuel.
Sec. 1512. Conversion assistance for cellulosic biomass, waste-derived ethanol, ap-

proved renewable fuels.
Sec. 1513. Blending of compliant reformulated gasolines.
Sec. 1514. Advanced biofuel technologies program.
Sec. 1515. Waste-derived ethanol and biodiesel.
Sec. 1516. Sugar ethanol loan guarantee program.

Subtitle B-Underground Storage Tank Compliance

Sec. 1521. Short title.
Sec. 1522. Leaking underground storage tanks.
Sec. 1523. Inspection of underground storage tanks.
Sec. 1524. Operator training.
Sec. 1525. Remediation from oxygenated fuel additives.
Sec. 1526. Release prevention, compliance, and enforcement.
Sec. 1527. Delivery prohibition.
Sec. 1528. Federal facilities.
Sec. 1529. Tanks on tribal lands.
Sec. 1530. Additional measures to protect groundwater.
Sec. 1531. Authorization of appropriations.
Sec. 1532. Conforming amendments.
Sec. 1533. Technical amendments.

Subtitle C-Boutique Fuels
Sec. 1541. Reducing the proliferation of boutique fuels.

TITLE XVI-CLIMATE CHANGE

Subtitle A-National Climate Change Technology Deployment
Sec. 1601. Greenhouse gas intensity reducing technology strategies.
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(g) ADMINISTRATIVE PROCEDURE FOR REPORT AND REVIEW.-
Chapter 5 and chapter 7 of title 5, United States Code, do not
apply to the preparation, review, or submission of the report
required by subsection (f).

(h) TERMINATION.-The Commission shall cease to exist 90
days after the date on which it submits its final report.

(i) AUTHORIZATION OF APPROPRiTIONS.-There is authorized
to be appropriated to carry out this chapter a total of $10,000,000
for the 2 fiscal-year period beginning with fiscal year 2005, such
sums to remain available until expended.

SEC. 1424. NORTH AMERICAN ENERGY FREEDOM POLICY. Deadline.

Within 90 days after receiving and considering the report and President.

recommendations of the Commission under section 1423, the Presi-
dent shall submit to Congress a statement of proposals to implement
or respond to the Commission's recommendations for a coordinated,
comprehensive, and long-range national policy to achieve North
American energy freedom by 2025.

TITLE XV-ETHANOL AND MOTOR
FUELS

Subtitle A-General Provisions

SEC. 1501. RENEWABLE CONTENT OF GASOLINE.

(a) IN GENERAL.-Section 211 of the Clean Air Act (42 U.S.C.
7545) is amended-

(1) by redesignating subsection (o) as subsection (r); and
(2) by inserting after subsection (n) the following:

"(o) RENEWABLE FUEL PROGRAM.-
"(1) DEFINITIONS.-In this section:

"(A) CELLULOSIC BIOMASS ETHANOL.-The term 'cel-
lulosic biomass ethanol' means ethanol derived from any
lignocellulosic or hemicellulosic matter that is available
on a renewable or recurring basis, including-

"i) dedicated energy crops and trees;
"(ii) wood and wood residues;
"(iii) plants;
"(iv) grasses;
"(v) agricultural residues;
"(vi) fibers;
"(vii) animal wastes and other waste materials;

and "(viii) municipal solid waste.
The term also includes any ethanol produced in facilities
where animal wastes or other waste materials are digested
or otherwise used to displace 90 percent or more of the
fossil fuel normally used in the production of ethanol.

"(B) WASTE DERIVED ETHANOL.-The term 'waste
derived ethanol' means ethanol derived from-

"(i) animal wastes, including poultry fats and
poultry wastes, and other waste materials; or

"(ii) municipal solid waste.
"(C) RENEWABLE FUEL.-

119 STAT. 1067
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"(i) IN GENERAL.-The term 'renewable fuel' means
motor vehicle fuel that-

"(I)(aa) is produced from grain, starch, oil-
seeds, vegetable, animal, or fish materials
including fats, greases, and oils, sugarcane, sugar
beets, sugar components, tobacco, potatoes, or
other biomass; or

"(bb) is natural gas produced from a biogas
source, including a landfill, sewage waste treat-
ment plant, feedlot, or other place where decaying
organic material is found; and

"(II) is used to replace or reduce the quantity
of fossil fuel present in a fuel mixture used to
operate a motor vehicle.
"(ii) INCLUSION.-The term 'renewable fuel'

includes-
"(I) cellulosic biomass ethanol and 'waste

derived ethanol'; and
"(II) biodiesel (as defined in section 312(f) of

the Energy Policy Act of 1992 (42 U.S.C. 13220(f)))
and any blending components derived from renew-
able fuel (provided that only the renewable fuel
portion of any such blending component shall be
considered part of the applicable volume under
the renewable fuel program established by this
subsection).

"(D) SMALL REFINERY.-The term 'small refinery'
means a refinery for which the average aggregate daily
crude oil throughput for a calendar year (as determined
by dividing the aggregate throughput for the calendar year
by the number of days in the calendar year) does not
exceed 75,000 barrels.
"(2) RENEWABLE FUEL PROGRAM.-

"(A) REGULATIONS.-
Deadline. "(i) IN GENERAL.-Not later than 1 year after the

date of enactment of this paragraph, the Administrator
shall promulgate regulations to ensure that gasoline
sold or introduced into commerce in the United States
(except in noncontiguous States or territories), on an
annual average basis, contains the applicable volume
of renewable fuel determined in accordance with
subparagraph (B).

"(ii) NONCONTIGUOUS STATE OPT-IN.-
"(I) IN GENERAL-On the petition of a non-

contiguous State or territory, the Administrator
may allow the renewable fuel program established
under this subsection to apply in the noncontig-
uous State or territory at the same time or any
time after the Administrator promulgates regula-
tions under this subparagraph.

"(II) OTHER ACTIONS.-In carrying out this
clause, the Administrator may-

"(aa) issue or revise regulations under this
paragraph;

"(bb) establish applicable percentages
under paragraph (3);

119 STAT. 1068
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"(cc) provide for the generation of credits
under paragraph (5); and

"(dd) take such other actions as are nec-
essary to allow for the application of the
renewable fuels program in a noncontiguous
State or territory.

"(iii) PROVISIONS OF REGULATIONS.-Regardless of
the date of promulgation, the regulations promulgated
under clause (i)-

"(I) shall contain compliance provisions
applicable to refineries, blenders, distributors, and
importers, as appropriate, to ensure that the
requirements of this paragraph are met; but

"(II) shall not-
"(aa) restrict geographic areas in which

renewable fuel may be used; or
"(bb) impose any per-gallon obligation for

the use of renewable fuel.
"(iv) REQUIREMENT IN CASE OF FAILURE TO PROMUL-

GATE REGULATIONS.-If the Administrator does not
promulgate regulations under clause (i), the percentage
of renewable fuel in gasoline sold or dispensed to con-
sumers in the United States, on a volume basis, shall
be 2.78 percent for calendar year 2006.
"(B) APPLICABLE VOLUME.-

"(i) CALENDAR YEARS 2006 THROUGH 2012.-For the
purpose of subparagraph (A), the applicable volume
for any of calendar years 2006 through 2012 shall
be determined in accordance with the following table:

Applicable
volume of
renewable

fuel
"Calendar year: (in billions of

gallons):
2006 ...................................................................... 4.0
200 7 ...................................................................... 4 .7
2008 ...................................................................... 5 .4
2009 ...................................................................... 6 .1
20 10 ...................................................................... 6 .8
20 11 ...................................................................... 7.4
20 12 ...................................................................... 7.5 .

"(ii) CALENDAR YEAR 2013 AND THEREAFTER.-Sub-
ject to clauses (iii) and (iv), for the purposes of subpara-
graph (A), the applicable volume for calendar year
2013 and each calendar year thereafter shall be deter-
mined by the Administrator, in coordination with the
Secretary of Agriculture and the Secretary of Energy,
based on a review of the implementation of the pro-
gram during calendar years 2006 through 2012,
including a review of-

"(I) the impact of the use of renewable fuels
on the environment, air quality, energy security,
job creation, and rural economic development; and

"(II) the expected annual rate of future produc-
tion of renewable fuels, including cellulosic eth-
anol.
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"(iii) MINIMUM QUANTITY DERIVED FROM CEL-
LULOSIC BIOMASS.-For calendar year 2013 and each
calendar year thereafter-

"(I) the applicable volume referred to in clause
(ii) shall contain a minimum of 250,000,000 gallons
that are derived from cellulosic biomass; and

"(II) the 2.5-to-1 ratio referred to in paragraph
(4) shall not apply.
"(iv) MINIMUM APPLICABLE VOLUME.-For the pur-

pose of subparagraph (A), the applicable volume for
calendar year 2013 and each calendar year thereafter
shall be equal to the product obtained by multiplying-

"(I) the number of gallons of gasoline that
the Administrator estimates will be sold or intro-
duced into commerce in the calendar year; and

"(II) the ratio that-
"(aa) 7,500,000,000 gallons of renewable

fuel; bears to
"(bb) the number of gallons of gasoline

sold or introduced into commerce in calendar
year 2012.

Deadlines. "(3) APPLICABLE PERCENTAGES.-
"(A) PROVISION OF ESTIMATE OF VOLUMES OF GASOLINE

SALES.-Not later than October 31 of each of calendar
years 2005 through 2011, the Administrator of the Energy
Information Administration shall provide to the Adminis-
trator of the Environmental Protection Agency an estimate,
with respect to the following calendar year, of the volumes
of gasoline projected to be sold or introduced into commerce
in the United States.

"(B) DETERMINATION OF APPLICABLE PERCENTAGES.-
"(i) IN GENERAL-Not later than November 30 of

each of calendar years 2005 through 2012, based on
the estimate provided under subparagraph (A), the
Administrator of the Environmental Protection Agency
shall determine and publish in the Federal Register,
with respect to the following calendar year, the renew-
able fuel obligation that ensures that the requirements
of paragraph (2) are met.

"(ii) REQUIRED ELEMENTS.-The renewable fuel
obligation determined for a calendar year under clause
i) shall-

"(I) be applicable to refineries, blenders, and
importers, as appropriate;

"(II) be expressed in terms of a volume
percentage of gasoline sold or introduced into com-
merce in the United States; and

"(III) subject to subparagraph (C)(i), consist
of a single applicable percentage that applies to
all categories of persons specified in subclause (I).

"(C) ADJUSTMENTS.-In determining the applicable
percentage for a calendar year, the Administrator shall
make adjustments-

"(i) to prevent the imposition of redundant obliga-
tions on any person specified in subparagraph (B)(ii)(I);
and

119 STAT. 1070
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"(ii) to account for the use of renewable fuel during
the previous calendar year by small refineries that
are exempt under paragraph (9).

"(4) CELLULOSIC BIOMASS ETHANOL OR WASTE DERIVED ETH-
ANOL.-For the purpose of paragraph (2), 1 gallon of cellulosic
biomass ethanol or waste derived ethanol shall be considered
to be the equivalent of 2.5 gallons of renewable fuel.

"(5) CREDIT PROGRAM.-
"(A) IN GENERAL.-The regulations promulgated under

paragraph (2)(A) shall provide-
"(i) for the generation of an appropriate amount

of credits by any person that refines, blends, or imports
gasoline that contains a quantity of renewable fuel
that is greater than the quantity required under para-
graph (2);

"(ii) for the generation of an appropriate amount
of credits for biodiesel; and

"(iii) for the generation of credits by small refin-
eries in accordance with paragraph (9)(C).
"(B) USE OF CREDITS.-A person that generates credits

under subparagraph (A) may use the credits, or transfer
all or a portion of the credits to another person, for the
purpose of complying with paragraph (2).

"(C) DURATION OF CREDITS.-A credit generated under
this paragraph shall be valid to show compliance for the
12 months as of the date of generation.

"(D) INABILITY TO GENERATE OR PURCHASE SUFFICIENT
CREDITS.-The regulations promulgated under paragraph
(2)(A) shall include provisions allowing any person that
is unable to generate or purchase sufficient credits to meet
the requirements of paragraph (2) to carry forward a renew-
able fuel deficit on condition that the person, in the cal-
endar year following the year in which the renewable fuel
deficit is created-

"(i) achieves compliance with the renewable fuel
requirement under paragraph (2); and

"(ii) generates or purchases additional renewable
fuel credits to offset the renewable fuel deficit of the
previous year.

"(6) SEASONAL VARIATIONS IN RENEWABLE FUEL USE.-
"(A) STUDY.-For each of calendar years 2006 through

2012, the Administrator of the Energy Information
Administration shall conduct a study of renewable fuel
blending to determine whether there are excessive seasonal
variations in the use of renewable fuel.

"(B) REGULATION OF EXCESSIVE SEASONAL VARI-
ATIONS.-If, for any calendar year, the Administrator of
the Energy Information Administration, based on the study
under subparagraph (A), makes the determinations speci-
fied in subparagraph (C), the Administrator of the Environ-
mental Protection Agency shall promulgate regulations to
ensure that 25 percent or more of the quantity of renewable
fuel necessary to meet the requirements of paragraph (2)
is used during each of the 2 periods specified in subpara-
graph (D) of each subsequent calendar year.

"(C) DETERMINATIONS.-The determinations referred to
in subparagraph (B) are that-

119 STAT. 1071
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"(i) less than 25 percent of the quantity of renew-
able fuel necessary to meet the requirements of para-
graph (2) has been used during 1 of the 2 periods
specified in subparagraph (D) of the calendar year;

"(ii) a pattern of excessive seasonal variation
described in clause (i) will continue in subsequent cal-
endar years; and

"(iii) promulgating regulations or other require-
ments to impose a 25 percent or more seasonal use
of renewable fuels will not prevent or interfere with
the attainment of national ambient air quality stand-
ards or significantly increase the price of motor fuels
to the consumer.
"(D) PERIODS.-The 2 periods referred to in this para-

graph are-
"(i) April through September; and
"(ii) January through March and October through

December.
"(E) ExCLUSION.-Renewable fuel blended or consumed

in calendar year 2006 in a State that has received a waiver
under section 209(b) shall not be included in the study
under subparagraph (A).

"(F) STATE EXEMPTION FROM SEASONALITY REQUIRE-
MENTS.-Notwithstanding any other provision of law, the
seasonality requirement relating to renewable fuel use
established by this paragraph shall not apply to any State
that has received a waiver under section 209(b) or any
State dependent on refineries in such State for gasoline
supplies.
"(7) WAIVERS.-

"(A) IN GENERAL-The Administrator, in consultation
with the Secretary of Agriculture and the Secretary of
Energy, may waive the requirements of paragraph (2) in
whole or in part on petition by one or more States by
reducing the national quantity of renewable fuel required
under paragraph (2)-

"(i) based on a determination by the Administrator,
after public notice and opportunity for comment, that
implementation of the requirement would severely
harm the economy or environment of a State, a region,
or the United States; or

"(ii) based on a determination by the Adminis-
trator, after public notice and opportunity for comment,
that there is an inadequate domestic supply.

Deadline. "(B) PETITIONS FOR wAIVERS.-The Administrator, in
consultation with the Secretary of Agriculture and the Sec-
retary of Energy, shall approve or disapprove a State peti-
tion for a waiver of the requirements of paragraph (2)
within 90 days after the date on which the petition is
received by the Administrator.

"(C) TERMINATION OF WAIVERS.-A waiver granted
under subparagraph (A) shall terminate after 1 year, but
may be renewed by the Administrator after consultation
with the Secretary of Agriculture and the Secretary of
Energy.
"(8) STUDY AND WAIVER FOR INITIAL YEAR OF PROGRAM.-

119 STAT. 1072
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"(A) IN GENERAL.-Not later than 180 days after the Deadline.
date of enactment of this paragraph, the Secretary of
Energy shall conduct for the Administrator a study
assessing whether the renewable fuel requirement under
paragraph (2) will likely result in significant adverse
impacts on consumers in 2006, on a national, regional,
or State basis.

"(B) REQUIRED EVALUATIONS.-The study shall
evaluate renewable fuel-

"(i) supplies and prices;
"(ii) blendstock supplies; and
"(iii) supply and distribution system capabilities.

"(C) RECOMMENDATIONS BY THE SECRETARY.-Based on
the results of the study, the Secretary of Energy shall
make specific recommendations to the Administrator con-
cerning waiver of the requirements of paragraph (2), in
whole or in part, to prevent any adverse impacts described
in subparagraph (A).

"(D) WAIVER.-
"(i) IN GENERAL.-Not later than 270 days after Deadline.

the date of enactment of this paragraph, the Adminis-
trator shall, if and to the extent recommended by the
Secretary of Energy under subparagraph (C), waive,
in whole or in part, the renewable fuel requirement
under paragraph (2) by reducing the national quantity
of renewable fuel required under paragraph (2) in cal-
endar year 2006.

"(ii) NO EFFECT ON WAIVER AUTHORITY.--Clause
(i) does not limit the authority of the Administrator
to waive the requirements of paragraph (2) in whole,
or in part, under paragraph (7).

"(9) SMALL REFINERIES.-
"(A) TEMPORARY EXEMPTION.-

"(i) IN GENERAL.-The requirements of paragraph
(2) shall not apply to small refineries until calendar
year 2011.

"(ii) EXTENSION OF EXEMPTION.-
"(I) STUDY BY SECRETARY OF ENERGY.-Not Deadline.

later than December 31, 2008, the Secretary of
Energy shall conduct for the Administrator a study
to determine whether compliance with the require-
ments of paragraph (2) would impose a dispropor-
tionate economic hardship on small refineries.

"(II) EXTENSION OF EXEMPTION.-In the case
of a small refinery that the Secretary of Energy
determines under subclause (I) would be subject
to a disproportionate economic hardship if required
to comply with paragraph (2), the Administrator
shall extend the exemption under clause (i) for
the small refinery for a period of not less than
2 additional years.

"(B) PETITIONS BASED ON DISPROPORTIONATE ECONOMIC
HARDSHIP.-

"(i) EXTENSION OF EXEMPTION.-A small refinery
may at any time petition the Administrator for an
extension of the exemption under subparagraph (A)
for the reason of disproportionate economic hardship.

119 STAT. 1073
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"(ii) EVALUATION OF PETITIONS.-In evaluating a
petition under clause (i), the Administrator, in con-
sultation with the Secretary of Energy, shall consider
the findings of the study under subparagraph (A)(ii)
and other economic factors.

"(iii) DEADLINE FOR ACTION ON PETITIONS.-The
Administrator shall act on any petition submitted by
a small refinery for a hardship exemption not later
than 90 days after the date of receipt of the petition.
"(C) CREDIT PROGRAM.-If a small refinery notifies the

Administrator that the small refinery waives the exemption
under subparagraph (A), the regulations promulgated
under paragraph (2)(A) shall provide for the generation
of credits by the small refinery under paragraph (5) begin-
ning in the calendar year following the date of notification.

"(D) OPT-IN FOR SMALL REFINERIES.-A small refinery
shall be subject to the requirements of paragraph (2) if
the small refinery notifies the Administrator that the small
refinery waives the exemption under subparagraph (A).
"(10) ETHANOL MARKET CONCENTRATION ANALYSIS.-

"(A) ANALYSIS.-
Deadline. "(i) IN GENERAL.-Not later than 180 days after

the date of enactment of this paragraph, and annually
thereafter, the Federal Trade Commission shall per-
form a market concentration analysis of the ethanol
production industry using the Herfindahl-Hirschman
Index to determine whether there is sufficient competi-
tion among industry participants to avoid price-setting
and other anticompetitive behavior.

"(ii) SCORING.-For the purpose of scoring under
clause (i) using the Herfindahl-Hirschman Index, all
marketing arrangements among industry participants
shall be considered.
"(B) REPORT.-Not later than December 1, 2005, and

annually thereafter, the Federal Trade Commission shall
submit to Congress and the Administrator a report on
the results of the market concentration analysis performed
under subparagraph (A)(i).".

(b) PENALTIES AND ENFORCEMENT.-Section 211(d) of the Clean
Air Act (42 U.S.C. 7545(d)) is amended-

(1) in paragraph (1)-
(A) in the first sentence, by striking "or (n)" each

place it appears and inserting "(n), or (o)"; and
(B) in the second sentence, by striking "or (m)" and

inserting "(m), or (o)"; and
(2) in the first sentence of paragraph (2), by striking "and

(n)" each place it appears and inserting "(n), and (o)".
(c) EXCLUSION FROM ETHANOL WAIVER.-Section 211(h) of the

Clean Air Act (42 U.S.C. 7545(h)) is amended-
(1) by redesignating paragraph (5) as paragraph (6); and
(2) by inserting after paragraph (4) the following:
"(5) EXCLUSION FROM ETHANOL WAIVER.-

Notification. "(A) PROMULGATION OF REGULATIONS.-Upon notifica-
tion, accompanied by supporting documentation, from the
Governor of a State that the Reid vapor pressure limitation
established by paragraph (4) will increase emissions that
contribute to air pollution in any area in the State, the

119 STAT. 1074
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Dec. 19, 2007
[H.R. 61

Energy
Independence
and Security Act
of 2007.
42 USC 17001
note.

PUBLIC LAW 110-140--DEC. 19, 2007

Public Law 110-140
110th Congress

An Act
To move the United States toward greater energy independence and security, to

increase the production of clean renewable fuels, to protect consumers, to increase
the efficiency of products, buildings, and vehicles, to promote research on and
deploy greenhouse gas capture and storage options, and to improve the energy
performance of the Federal Government, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.-This Act may be cited as the "Energy
Independence and Security Act of 2007".

(b) TABLE OF CONTENTS.-The table of contents of this Act
is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Definitions.
Sec. 3. Relationship to other law.

TITLE I-ENERGY SECURITY THROUGH IMPROVED VEHICLE FUEL
ECONOMY

Subtitle A-Increased Corporate Average Fuel Economy Standards

Sec. 101. Short title.
Sec. 102. Average fuel economy standards for automobiles and certain other vehi-

cles.
Sec. 103. Definitions.
Sec. 104. Credit trading program.
Sec. 105. Consumer information.
Sec. 106. Continued applicability of existing standards.
Sec. 107. National Academy of Sciences studies.
Sec. 108. National Academy of Sciences study of medium-duty and heavy-duty

truck fuel economy.
Sec. 109. Extension of flexible fuel vehicle credit program.
Sec. 110. Periodic review of accuracy of fuel economy labeling procedures.
Sec. 111. Consumer tire information.
Sec. 112. Use of civil penalties for research and development.
Sec. 113. Exemption from separate calculation requirement.

Subtitle B-Improved Vehicle Technology

Sec. 131. Transportation electrification.
Sec. 132. Domestic manufacturing conversion grant program.
Sec. 133. Inclusion of electric drive in Energy Policy Act of 1992.
Sec. 134. Loan guarantees for fuel-efficient automobile parts manufacturers.
Sec. 135. Advanced battery loan guarantee program.
Sec. 136. Advanced technology vehicles manufacturing incentive program.

Subtitle C-Federal Vehicle Fleets

Sec. 141. Federal vehicle fleets.
Sec. 142. Federal fleet conservation requirements.
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TITLE II-ENERGY SECURITY THROUGH INCREASED PRODUCTION OF
BIOFUELS

Subtitle A-Renewable Fuel Standard

Sec. 201. Definitions.
Sec. 202. Renewable fuel standard.
Sec. 203. Study of impact of Renewable Fuel Standard.
Sec. 204. Environmental and resource conservation impacts.
Sec. 205. Biomass based diesel and biodiesel labeling.
Sec. 206. Study of credits for use of renewable electricity in electric vehicles.
Sec. 207. Grants for production of advanced biofuels.
Sec. 208. Integrated consideration of water quality in determinations on fuels and

fuel additives.
Sec. 209. Anti-backsliding.
Sec. 210. Effective date, savings provision, and transition rules.

Subtitle B-Biofuels Research and Development
Sec. 221. Biodiesel.
Sec. 222. Biogas.
Sec. 223. Grants for biofuel production research and development in certain States.
Sec. 224. Biorefinery energy efficiency.
Sec. 225. Study of optimization of flexible fueled vehicles to use E-85 fuel.
Sec. 226. Study of engine durability and performance associated with the use of

biodiesel.
Sec. 227. Study of optimization of biogas used in natural gas vehicles.
Sec. 228. Algal biomass.
Sec. 229. Biofuels and biorefine information center.
Sec. 230. Cellulosic ethanol andbiofuels research.
Sec. 231. Bioenergy research and development, authorization of appropriation.
Sec. 232. Environmental research and development.
Sec. 233. Bioenergy research centers.
Sec. 234. University based research and development grant program.

Subtitle C-Biofuels Infrastructure
Sec. 241. Prohibition on franchise agreement restrictions related to renewable fuel

infrastructure.
Sec. 242. Renewable fuel dispenser requirements.
Sec. 243. Ethanol pipeline feasibility study.
Sec. 244. Renewable fuel infrastructure grants.
Sec. 245. Study of the adequacy of transportation of domestically-produced renew-

able fuel by railroads and other modes of transportation.
Sec. 246. Federal fleet fueling centers.
Sec. 247. Standard specifications for biodiesel.
Sec. 248. Biofuels distribution and advanced biofuels infrastructure.

Subtitle D-Environmental Safeguards

Sec. 251. Waiver for fuel or fuel additives.

TITLE III-ENERGY SAVINGS THROUGH IMPROVED STANDARDS FOR
APPLIANCE AND LIGHTING

Subtitle A-Appliance Energy Efficiency

Sec. 301. External power supply efficiency standards.
Sec. 302. Updating appliance test procedures.
Sec. 303. Residential boilers.
Sec. 304. Furnace fan standard process.
Sec. 305. Improving schedule for standards updating and clarifying State authority.
Sec. 306. Regional standards for furnaces, central air conditioners, and heat

pumps .
Sec. 307. Procedure for prescribing new or amended standards.
Sec. 308. Expedited rulemakings.
Sec. 309. Battery chargers.
Sec. 310. Standby mode.
Sec. 311. Energy standards for home appliances.
Sec. 312. Walk-in coolers and walk-in freezers.
Sec. 313. Electric motor efficiency standards.
Sec. 314. Standards for single package vertical air conditioners and heat pumps.
Sec. 315. Improved energy efficiency for appliances and buildings in cold climates.
Sec. 316. Technical corrections.

Subtitle B-Lighting Energy Efficiency

Sec. 321. Efficient light bulbs.

Addendum - 039

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 41 of 79

(Page 98 of Total)



PUBLIC LAW 110-140-DEC. 19, 2007

specified in the plan, to meet the required petroleum reduc-
tion levels and the alternative fuel consumption increases,
including the milestones specified by the Secretary.

"(B) INCLUSIONS.-The plan shall-
"(i) identify the specific measures the agency will

use to meet the requirements of subsection (a)(2); and
"(ii) quantify the reductions in petroleum consump-

tion or increases in alternative fuel consumption pro-
jected to be achieved by each measure each year.

"(2) MEASURES.-The plan may allow an agency to meet
the required petroleum reduction level through-

"(A) the use of alternative fuels;
"(B) the acquisition of vehicles with higher fuel

economy, including hybrid vehicles, neighborhood electric
vehicles, electric vehicles, and plug-in hybrid vehicles if
the vehicles are commercially available;

"(C) the substitution of cars for light trucks;
"(D) an increase in vehicle load factors;
"(E) a decrease in vehicle miles traveled;
"(F) a decrease in fleet size; and
"(G) other measures.".

TITLE II-ENERGY SECURITY THROUGH
INCREASED PRODUCTION OF BIOFUELS

Subtitle A-Renewable Fuel Standard

SEC. 201. DEFINITIONS.
Section 211(o)(1) of the Clean Air Act (42 U.S.C. 7545(o)) is

amended to read as follows:
"(1) DEFINITIONS.-In this section:

"(A) ADDITIONAL RENEWABLE FUEL.-The term 'addi-
tional renewable fuel' means fuel that is produced from
renewable biomass and that is used to replace or reduce
the quantity of fossil fuel present in home heating oil
or jet fuel.

"(B) ADVANCED BIOFUEL.-
"(i) IN GENERAL.-The term 'advanced biofuel'

means renewable fuel, other than ethanol derived from
corn starch, that has lifecycle greenhouse gas emis-
sions, as determined by the Administrator, after notice
and opportunity for comment, that are at least 50
percent less than baseline lifecycle greenhouse gas
emissions.

"(ii) INCLUSIONS.-The types of fuels eligible for
consideration as 'advanced biofuel' may include any
of the following:

"(I) Ethanol derived from cellulose, hemi-
cellulose, or lignin.

"(II) Ethanol derived from sugar or starch
(other than corn starch).

"(III) Ethanol derived from waste material,
including crop residue, other vegetative waste
material, animal waste, and food waste and yard
waste.

121 STAT. 1519

Addendum - 040

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 42 of 79

(Page 99 of Total)



PUBLIC LAW 110-140-DEC. 19, 2007

"(V) Biomass-based diesel.
"(V) Biogas (including landfill gas and sewage

waste treatment gas) produced through the conver-
sion of organic matter from renewable biomass.

"(VI) Butanol or other alcohols produced
through the conversion of organic matter from
renewable biomass.

"(VII) Other fuel derived from cellulosic bio-
mass.

"(C) BASELINE LIFECYCLE GREENHOUSE GAS EMIS-

SIONS.-The term 'baseline lifecycle greenhouse gas emis-
sions' means the average lifecycle greenhouse gas emis-
sions, as determined by the Administrator, after notice
and opportunity for comment, for gasoline or diesel (which-
ever is being replaced by the renewable fuel) sold or distrib-
uted as transportation fuel in 2005.

Notice. "(D) BIOMASS-BASED DIESEL.-The term 'biomass-based
diesel' means renewable fuel that is biodiesel as defined
in section 312(f) of the Energy Policy Act of 1992 (42
U.S.C. 13220(f)) and that has lifecycle greenhouse gas emis-
sions, as determined by the Administrator, after notice
and opportunity for comment, that are at least 50 percent
less than the baseline lifecycle greenhouse gas emissions.
Notwithstanding the preceding sentence, renewable fuel
derived from co-processing biomass with a petroleum feed-
stock shall be advanced biofuel if it meets the requirements
of subparagraph (B), but is not biomass-based diesel.

"(E) CELLULOSIC BIOFUEL.-The term 'cellulosic biofuel'
means renewable fuel derived from any cellulose, hemi-
cellulose, or lignin that is derived from renewable biomass
and that has lifecycle greenhouse gas emissions, as deter-
mined by the Administrator, that are at least 60 percent
less than the baseline lifecycle greenhouse gas emissions.

"(F) CONVENTIONAL BIOFUEL.-The term 'conventional

biofuel' means renewable fuel that is ethanol derived from
corn starch.

"(G) GREENHOUSE GAS.-The term 'greenhouse gas'
means carbon dioxide, hydrofluorocarbons, methane,
nitrous oxide, perfluorocarbons, sulfur hexafluoride. The
Administrator may include any other anthropogenically-
emitted gas that is determined by the Administrator, after
notice and comment, to contribute to global warming.

"(H) LIFECYCLE GREENHOUSE GAS EMISSIONS.-The

term 'lifecycle greenhouse gas emissions' means the aggre-
gate quantity of greenhouse gas emissions (including direct
emissions and significant indirect emissions such as signifi-
cant emissions from land use changes), as determined by
the Administrator, related to the full fuel lifecycle,
including all stages of fuel and feedstock production and
distribution, from feedstock generation or extraction
through the distribution and delivery and use of the fin-
ished fuel to the ultimate consumer, where the mass values
for all greenhouse gases are adjusted to account for their
relative global warming potential.

"(I) RENEWABLE BIOMASS.-The term 'renewable bio-
mass' means each of the following:

121 STAT. 1520

Addendum - 041

USCA Case #11-1334      Document #1468534            Filed: 12/02/2013      Page 43 of 79

(Page 100 of Total)



PUBLIC LAW 110-140-DEC. 19, 2007

"(i) Planted crops and crop residue harvested from
agricultural land cleared or cultivated at any time
prior to the enactment of this sentence that is either
actively managed or fallow, and nonforested.

"(ii) Planted trees and tree residue from actively
managed tree plantations on non-federal land cleared
at any time prior to enactment of this sentence,
including land belonging to an Indian tribe or an
Indian individual, that is held in trust by the United
States or subject to a restriction against alienation
imposed by the United States.

"(iii) Animal waste material and animal
byproducts.

"(iv) Slash and pre-commercial thinnings that are
from non-federal forestlands, including forestlands
belonging to an Indian tribe or an Indian individual,
that are held in trust by the United States or subject
to a restriction against alienation imposed by the
United States, but not forests or forestlands that are
ecological communities with a global or State ranking
of critically imperiled, imperiled, or rare pursuant to
a State Natural Heritage Program, old growth forest,
or late successional forest.

"(v) Biomass obtained from the immediate vicinity
of buildings and other areas regularly occupied by
people, or of public infrastructure, at risk from wildfire.

"(vi) Algae.
"(vii) Separated yard waste or food waste,

including recycled cooking and trap grease.
"(J) RENEWABLE FUEL.-The term 'renewable fuel'

means fuel that is produced from renewable biomass and
that is used to replace or reduce the quantity of fossil
fuel present in a transportation fuel.

"(K) SMALL REFINERY.-The term 'small refinery'
means a refinery for which the average aggregate daily
crude oil throughput for a calendar year (as determined
by dividing the aggregate throughput for the calendar year
by the number of days in the calendar year) does not
exceed 75,000 barrels.

"(L) TRANSPORTATION FUEL.-The term 'transportation
fuel' means fuel for use in motor vehicles, motor vehicle
engines, nonroad vehicles, or nonroad engines (except for
ocean-going vessels).".

SEC. 202. RENEWABLE FUEL STANDARD.
(a) RENEWABLE FUEL PROGRAM.-Paragraph (2) of section

211(o) (42 U.S.C. 7545(o)(2)) of the Clean Air Act is amended
as follows:

(1) REGULATIONS.-Clause (i) of subparagraph (A) is
amended by adding the following at the end thereof: "Not Deadline.
later than 1 year after the date of enactment of this sentence,
the Administrator shall revise the regulations under this para-
graph to ensure that transportation fuel sold or introduced
into commerce in the United States (except in noncontiguous
States or territories), on an annual average basis, contains
at least the applicable volume of renewable fuel, advanced
biofuel, cellulosic biofuel, and biomass-based diesel, determined

121 STAT. 1521
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in accordance with subparagraph (B) and, in the case of any
such renewable fuel produced from new facilities that commence
construction after the date of enactment of this sentence,
achieves at least a 20 percent reduction in lifecycle greenhouse
gas emissions compared to baseline lifecycle greenhouse gas
emissions.".

(2) APPLICABLE VOLUMES OF RENEWABLE FUEL.-Subpara-
graph (B) is amended to read as follows:

"(B) APPLICABLE VOLUMES.-
"(i) CALENDAR YEARS AFTER 2005.-

"(I) RENEWABLE FUEL.-For the purpose of
subparagraph (A), the applicable volume of renew-
able fuel for the calendar years 2006 through 2022
shall be determined in accordance with the fol-
lowing table:

Applicable
volume of
renewable

fuel
"Calendar year- (in billions of

gallons):
2006 .............................................................................. 4 .0
2007 .............................................................................. 4 .7
2008 .............................................................................. 9 .0
2009 .............................................................................. 11.1
20 10 .............................................................................. 12 .95
20 11 .............................................................................. 13.95
20 12 .............................................................................. 15 .2
2013 .............................................................................. 16.55
2014 .............................................................................. 18.15
20 15 .............................................................................. 20 .5
2016 .............................................................................. 22.25
20 17 .............................................................................. 24 .0
2018 .............................................................................. 26 .0
2019 .............................................................................. 28 .0
2020 .............................................................................. 30 .0
202 1 .............................................................................. 33 .0
2022 .............................................................................. 36.0

"(II) ADVANCED BIOFUEL.-For the purpose of
subparagraph (A), of the volume of renewable fuel
required under subclause (I), the applicable volume
of advanced biofuel for the calendar years 2009
through 2022 shall be determined in accordance
with the following table:

"Calendar year.

Appl
Vol
adv

b
(in billi

ga
2009 ..............................................................................
20 10 ..............................................................................
20 11 ..............................................................................
2 0 12 ..............................................................................
20 13 ..............................................................................
20 14 ..............................................................................
20 15 ..............................................................................
2 0 16 ..............................................................................
2 0 17 ..............................................................................
20 18 ..............................................................................
20 19 ..............................................................................
2 020 ..............................................................................
2 02 1 ..............................................................................
2022 ..............................................................................

icable
ime of
anced
iofuel
ons of
Ilons):

0.6
0.95
1.35

2.0
2.75
3.75

5.5
7.25

9.0
11.0
13.0
15.0
18.0
21.0
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"(III) CELLULOSIC BIOFUEL.-For the purpose
of subparagraph (A), of the volume of advanced
biofuel required under subclause (II), the
applicable volume of cellulosic biofuel for the cal-
endar years 2010 through 2022 shall be deter-
mined in accordance with the following table:

Applicable
volume of
cellulosic

biofuel
"Calendar year: (in billions of

gallons):
2 0 10 .............................................................................. 0 .1
20 11 .............................................................................. 0 .2 5
2 0 12 .............................................................................. 0 .5
2 0 13 .............................................................................. 1.0
20 14 .............................................................................. 1.75
2 0 15 .............................................................................. 3 .0
20 16 .............................................................................. 4 .25
2 0 17 .............................................................................. 5 .5
20 18 .............................................................................. 7 .0
2 0 19 .............................................................................. 8 .5
2020 .............................................................................. 10 .5
20 2 1 .............................................................................. 13 .5
2022 .............................................................................. 16 .0
"(IV) BIOMASS-BASED DIESEL.-For the purpose

of subparagraph (A), of the volume of advanced
biofuel required under subclause (II), the
applicable volume of biomass-based diesel for the
calendar years 2009 through 2012 shall be deter-
mined in accordance with the following table:

Applicable
volume of
biomass-

based diesel
"Calendar year: (in billions of

gallons):
2009 ................................................................ 0.5
20 10 .............................................................................. 0 .65
20 11 .............................................................................. 0 .80
20 12 .............................................................................. 1.0

"(ii) OTHER CALENDAR YEARS.-For the purposes
of subparagraph (A), the applicable volumes of each
fuel specified in the tables in clause (i) for calendar
years after the calendar years specified in the tables
shall be determined by the Administrator, in coordina-
tion with the Secretary of Energy and the Secretary
of Agriculture, based on a review of the implementation
of the program during calendar years specified in the
tables, and an analysis of-

"(I) the impact of the production and use of
renewable fuels on the environment, including on
air quality, climate change, conversion of wetlands,
ecosystems, wildlife habitat, water quality, and
water supply;

"(II) the impact of renewable fuels on the
energy security of the United States;

"(III) the expected annual rate of future
commercial production of renewable fuels,
including advanced biofuels in each category (cel-
lulosic biofuel and biomass-based diesel);
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"(IV) the impact of renewable fuels on the
infrastructure of the United States, including
deliverability of materials, goods, and products
other than renewable fuel, and the sufficiency of
infrastructure to deliver and use renewable fuel;

"(V) the impact of the use of renewable fuels
on the cost to consumers of transportation fuel
and on the cost to transport goods; and

"(VI) the impact of the use of renewable fuels
on other factors, including job creation, the price
and supply of agricultural commodities, rural eco-
nomic development, and food prices.

Regulations. The Administrator shall promulgate rules establishing
Deadline. the applicable volumes under this clause no later than

14 months before the first year for which such
applicable volume will apply.

"(iii) APPLICABLE VOLUME OF ADVANCED BIOFUEL.-
For the purpose of making the determinations in clause
(ii), for each calendar year, the applicable volume of
advanced biofuel shall be at least the same percentage
of the applicable volume of renewable fuel as in cal-
endar year 2022.

"(iv) APPLICABLE VOLUME OF CELLULOSIC
BIOFUEL.-For the purpose of making the determina-
tions in clause (ii), for each calendar year, the
applicable volume of cellulosic biofuel established by
the Administrator shall be based on the assumption
that the Administrator will not need to issue a waiver
for such years under paragraph (7)(D).

"(v) MINIMUM APPLICABLE VOLUME OF BIOMASS-
BASED DIESEL.-For the purpose of making the deter-
minations in clause (ii), the applicable volume of bio-
mass-based diesel shall not be less than the applicable
volume listed in clause (i)(IV) for calendar year 2012.".

(b) APPLICABLE PERCENTAGES.-Paragraph (3) of section 211(o)
of the Clean Air Act (42 U.S.C. 7545(o)(3)) is amended as follows:

(1) In subparagraph (A), by striking "2011" and inserting
"2021".

(2) In subparagraph (A), by striking "gasoline" and
inserting "transportation fuel, biomass-based diesel, and cel-
lulosic biofuel".

(3) In subparagraph (B), by striking "2012" and inserting
"2021" in clause (i).

(4) In subparagraph (B), by striking "gasoline" and
inserting "transportation fuel" in clause (ii)(II).
(c) MODIFICATION OF GREENHOUSE GAS PERCENTAGES.-Para-

graph (4) of section 211(o) of the Clean Air Act (42 U.S.C. 7545(o)(4))
is amended to read as follows:

"(4) MODIFICATION OF GREENHOUSE GAS REDUCTION
PERCENTAGES.-

"(A) IN GENERAL.-The Administrator may, in the regu-
lations under the last sentence of paragraph (2)(A)(i), adjust
the 20 percent, 50 percent, and 60 percent reductions in
lifecycle greenhouse gas emissions specified in paragraphs
(2)(A)(i) (relating to renewable fuel), (1)(D) (relating to bio-
mass-based diesel), (1)(B)(i) (relating to advanced biofuel),
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and (1)(E) (relating to cellulosic biofuel) to a lower percent-
age. For the 50 and 60 percent reductions, the Adminis-
trator may make such an adjustment only if he determines
that generally such reduction is not commercially feasible
for fuels made using a variety of feedstocks, technologies,
and processes to meet the applicable reduction.

"(B) AMOuNT OF ADJUSTMENT.-In promulgating regu-
lations under this paragraph, the specified 50 percent
reduction in greenhouse gas emissions from advanced
biofuel and in biomass-based diesel may not be reduced
below 40 percent. The specified 20 percent reduction in
greenhouse gas emissions from renewable fuel may not
be reduced below 10 percent, and the specified 60 percent
reduction in greenhouse gas emissions from cellulosic
biofuel may not be reduced below 50 percent.

"(C) ADJUSTED REDUCTION LEVELS.-An adjustment
under this paragraph to a percent less than the specified
20 percent greenhouse gas reduction for renewable fuel
shall be the minimum possible adjustment, and the
adjusted greenhouse gas reduction shall be established by
the Administrator at the maximum achievable level, taking
cost in consideration, for natural gas fired corn-based eth-
anol plants, allowing for the use of a variety of technologies
and processes. An adjustment in the 50 or 60 percent
greenhouse gas levels shall be the minimum possible
adjustment for the fuel or fuels concerned, and the adjusted
greenhouse gas reduction shall be established at the max-
imum achievable level, taking cost in consideration,
allowing for the use of a variety of feedstocks, technologies,
and processes.

"(D) 5-YEAR REVIEW.-Whenever the Administrator Deadline.
makes any adjustment under this paragraph, not later
than 5 years thereafter he shall review and revise (based
upon the same criteria and standards as required for the
initial adjustment) the regulations establishing the
adjusted level.

"(E) SUBSEQUENT ADJUSTMENTs.-After the Adminis-
trator has promulgated a final rule under the last sentence
of paragraph (2)(A)(i) with respect to the method of deter-
mining lifecycle greenhouse gas emissions, except as pro-
vided in subparagraph (D), the Administrator may not
adjust the percent greenhouse gas reduction levels unless
he determines that there has been a significant change
in the analytical methodology used for determining the
lifecycle greenhouse gas emissions. If he makes such deter-
mination, he may adjust the 20, 50, or 60 percent reduction
levels through rulemaking using the criteria and standards
set forth in this paragraph.

"(F) LIMIT ON UPWARD ADJUSTMENTS.-If, under
subparagraph (D) or (E), the Administrator revises a per-
cent level adjusted as provided in subparagraphs (A), (B),
and (C) to a higher percent, such higher percent may
not exceed the applicable percent specified in paragraph
(2)(A)(i), (1)(D), (1)(B)(i, or (1)(E).

"(G) APPLICABILITY OF ADJUSTMENTS.-If the Adminis-
trator adjusts, or revises, a percent level referred to in
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this paragraph or makes a change in the analytical method-
ology used for determining the lifecycle greenhouse gas
emissions, such adjustment, revision, or change (or any
combination thereof) shall only apply to renewable fuel
from new facilities that commence construction after the
effective date of such adjustment, revision, or change.".

(d) CREDITS FOR ADDITIONAL RENEWABLE FUEL.-Paragraph
(5) of section 211(o) of the Clean Air Act (42 U.S.C. 7545(o)(5))
is amended by adding the following new subparagraph at the end
thereof:

"(E) CREDITS FOR ADDITIONAL RENEWABLE FUEL.-The
Administrator may issue regulations providing: (i) for the
generation of an appropriate amount of credits by any
person that refines, blends, or imports additional renewable
fuels specified by the Administrator; and (ii) for the use
of such credits by the generator, or the transfer of all
or a portion of the credits to another person, for the purpose
of complying with paragraph (2).".

(e) WAIvERS.-
(1) IN GENERAL.-Paragraph (7)(A) of section 211(o) of the

Clean Air Act (42 U.S.C. 7545(o)(7)(A)) is amended by inserting
", by any person subject to the requirements of this subsection,
or by the Administrator on his own motion" after "one or
more States" in subparagraph (A) and by striking out "State"
in subparagraph (B).

(2) CELLULOSIC BIOFUEL.-Paragraph (7) of section 211(o)
of the Clean Air Act (42 U.S.C. 7545(o)(7)) is amended by
adding the following at the end thereof:

Deadline. "(D) CELLULOSIC BIOFUEL.-(i) For any calendar year
for which the projected volume of cellulosic biofuel produc-
tion is less than the minimum applicable volume estab-
lished under paragraph (2)(B), as determined by the
Administrator based on the estimate provided under para-
graph (3)(A), not later than November 30 of the preceding
calendar year, the Administrator shall reduce the
applicable volume of cellulosic biofuel required under para-
graph (2)(B) to the projected volume available during that
calendar year. For any calendar year in which the Adminis-
trator makes such a reduction, the Administrator may also
reduce the applicable volume of renewable fuel and
advanced biofuels requirement established under para-
graph (2)(B) by the same or a lesser volume.

"(ii) Whenever the Administrator reduces the minimum
cellulosic biofuel volume under this subparagraph, the
Administrator shall make available for sale cellulosic
biofuel credits at the higher of $0.25 per gallon or the
amount by which $3.00 per gallon exceeds the average
wholesale price of a gallon of gasoline in the United States.
Such amounts shall be adjusted for inflation by the
Administrator for years after 2008.

Deadline. "(iii) Eighteen months after the date of enactment of
Regulations. this subparagraph, the Administrator shall promulgate

regulations to govern the issuance of credits under this
subparagraph. The regulations shall set forth the method
for determining the exact price of credits in the event
of a waiver. The price of such credits shall not be changed
more frequently than once each quarter. These regulations
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shall include such provisions, including limiting the credits'
uses and useful life, as the Administrator deems appro-
priate to assist market liquidity and transparency, to pro-
vide appropriate certainty for regulated entities and renew-
able fuel producers, and to limit any potential misuse of
cellulosic biofuel credits to reduce the use of other renew-
able fuels, and for such other purposes as the Administrator
determines will help achieve the goals of this subsection.
The regulations shall limit the number of cellulosic biofuel
credits for any calendar year to the minimum applicable
volume (as reduced under this subparagraph) of cellulosic
biofuel for that year.".
(3) BIOMASS-BASED DIESEL.-Paragraph (7) of section 211(o)

of the Clean Air Act (42 U.S.C. 7545(o)(7)) is amended by
adding the following at the end thereof:

"(E) BIOMASS-BASED DIESEL.-
"(i) MARKET EVALUATION.-The Administrator, in

consultation with the Secretary of Energy and the Sec-
retary of Agriculture, shall periodically evaluate the
impact of the biomass-based diesel requirements estab-
lished under this paragraph on the price of diesel
fuel.

"(ii) WAIVER.-If the Administrator determines
that there is a significant renewable feedstock disrup-
tion or other market circumstances that would make
the price of biomass-based diesel fuel increase signifi-
cantly, the Administrator, in consultation with the Sec-
retary of Energy and the Secretary of Agriculture, shall
issue an order to reduce, for up to a 60-day period,
the quantity of biomass-based diesel required under
subparagraph (A) by an appropriate quantity that does
not exceed 15 percent of the applicable annual require-
ment for biomass-based diesel. For any calendar year
in which the Administrator makes a reduction under
this subparagraph, the Administrator may also reduce
the applicable volume of renewable fuel and advanced
biofuels requirement established under paragraph
(2)(B) by the same or a lesser volume.

"(iii) EXTENSIONS.-If the Administrator deter-
mines that the feedstock disruption or circumstances
described in clause (ii) is continuing beyond the 60-
day period described in clause (ii) or this clause, the
Administrator, in consultation with the Secretary of
Energy and the Secretary of Agriculture, may issue
an order to reduce, for up to an additional 60-day
period, the quantity of biomass-based diesel required
under subparagraph (A) by an appropriate quantity
that does not exceed an additional 15 percent of the
applicable annual requirement for biomass-based
diesel.
"(F) MODIFICATION OF APPLICABLE VOLUMES.-For any Regulations.

of the tables in paragraph (2)(B), if the Administrator Deadline.
waives-

"(i) at least 20 percent of the applicable volume
requirement set forth in any such table for 2 consecu-
tive years; or
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"(ii) at least 50 percent of such volume requirement
for a single year,

the Administrator shall promulgate a rule (within 1 year
after issuing such waiver) that modifies the applicable vol-
umes set forth in the table concerned for all years following
the final year to which the waiver applies, except that
no such modification in applicable volumes shall be made
for any year before 2016. In promulgating such a rule,
the Administrator shall comply with the processes, criteria,
and standards set forth in paragraph (2)(B)(ii).".

SEC. 203. STUDY OF IMPACT OF RENEWABLE FUEL STANDARD.

Contracts. (a) IN GENERAL.-The Secretary of Energy, in consultation with
the Secretary of Agriculture and the Administrator of the Environ-
mental Protection Agency, shall enter into an arrangement with
the National Academy of Sciences under which the Academy shall
conduct a study to assess the impact of the requirements described
in section 211(o) of the Clean Air Act on each industry relating
to the production of feed grains, livestock, food, forest products,
and energy.

(b) PARTICIPATION.-In conducting the study under this section,
the National Academy of Sciences shall seek the participation,
and consider the input, of-

(1) producers of feed grains;
(2) producers of livestock, poultry, and pork products;
(3) producers of food and food products;
(4) producers of energy;
(5) individuals and entities interested in issues relating

to conservation, the environment, and nutrition;
(6) users and consumers of renewable fuels;
(7) producers and users of biomass feedstocks; and
(8) land grant universities.

(c) CONSIDERATIONS.-In conducting the study, the National
Academy of Sciences shall consider-

(1) the likely impact on domestic animal agriculture feed-
stocks that, in any crop year, are significantly below current
projections;

(2) policy options to alleviate the impact on domestic animal
agriculture feedstocks that are significantly below current
projections; and

(3) policy options to maintain regional agricultural and
silvicultural capability.
(d) CoMPONENT.-The study shall include-

(1) a description of the conditions under which the require-
ments described in section 211(o) of the Clean Air Act should
be suspended or reduced to prevent adverse impacts to domestic
animal agriculture feedstocks described in subsection (c)(2) or
regional agricultural and silvicultural capability described in
subsection (c)(3); and

(2) recommendations for the means by which the Federal
Government could prevent or minimize adverse economic hard-
ships and impacts.

Reports. (e) DEADLINE FOR COMPLETION OF STuDY.-Not later than 18
months after the date of enactment of this Act, the Secretary
shall submit to Congress a report that describes the results of
the study under this section.
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(f) PERIODIC REVIEWS.--Section 211(o) of the Clean Air Act 42 Usc 7545.
is amended by adding the following at the end thereof:

"(11) PERIODIC REVIEWS.-To allow for the appropriate
adjustment of the requirements described in subparagraph (B)
of paragraph (2), the Administrator shall conduct periodic
reviews of-

"(A) existing technologies;
"(B) the feasibility of achieving compliance with the

requirements; and
"(C) the impacts of the requirements described in sub-

section (a)(2) on each individual and entity described in
paragraph (2).".

SEC. 204. ENVIRONMENTAL AND RESOURCE CONSERVATION IMPACTS. 42 USC 7545
note.

(a) IN GENERAL.-Not later than 3 years after the enactment Deadlines.
of this section and every 3 years thereafter, the Administrator Reports.
of the Environmental Protection Agency, in consultation with the
Secretary of Agriculture and the Secretary of Energy, shall assess
and report to Congress on the impacts to date and likely future
impacts of the requirements of section 211(o) of the Clean Air
Act on the following:

(1) Environmental issues, including air quality, effects on
hypoxia, pesticides, sediment, nutrient and pathogen levels in
waters, acreage and function of waters, and soil environmental
quality.

(2) Resource conservation issues, including soil conserva-
tion, water availability, and ecosystem health and biodiversity,
including impacts on forests, grasslands, and wetlands.

(3) The growth and use of cultivated invasive or noxious
plants and their impacts on the environment and agriculture.

In advance of preparing the report required by this subsection,
the Administrator may seek the views of the National Academy
of Sciences or another appropriate independent research institute.
The report shall include the annual volume of imported renewable
fuels and feedstocks for renewable fuels, and the environmental
impacts outside the United States of producing such fuels and
feedstocks. The report required by this subsection shall include
recommendations for actions to address any adverse impacts found.

(b) EFFECT ON AIR QUALITY AND OTHER ENVIRONMENTAL
REQUIREMENTS.-Except as provided in section 211(o)(12) of the
Clean Air Act, nothing in the amendments made by this title
to section 211(o) of the Clean Air Act shall be construed as super-
seding, or limiting, any more environmentally protective require-
ment under the Clean Air Act, or under any other provision of
State or Federal law or regulation, including any environmental
law or regulation.

SEC. 205. BIOMASS-BASED DIESEL AND BIODIESEL LABELING. 42 USC 17021.

(a) IN GENERAL.-Each retail diesel fuel pump shall be labeled
in a manner that informs consumers of the percent of biomass-
based diesel or biodiesel that is contained in the biomass-based
diesel blend or biodiesel blend that is offered for sale, as determined
by the Federal Trade Commission.

(b) LABELING REQUIREMENTS.-Not later than 180 days after Deadline.
the date of enactment of this section, the Federal Trade Commission
shall promulgate biodiesel labeling requirements as follows:

(1) Biomass-based diesel blends or biodiesel blends that
contain less than or equal to 5 percent biomass-based diesel
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or biodiesel by volume and that meet ASTM D975 diesel speci-
fications shall not require any additional labels.

(2) Biomass-based diesel blends or biodiesel blends that
contain more than 5 percent biomass-based diesel or biodiesel
by volume but not more than 20 percent by volume shall
be labeled "contains biomass-based diesel or biodiesel in quan-
tities between 5 percent and 20 percent".

(3) Biomass-based diesel or biodiesel blends that contain
more than 20 percent biomass based or biodiesel by volume
shall be labeled "contains more than 20 percent biomass-based
diesel or biodiesel".
(c) DEFINITIONS.-In this section:

(1) ASTM.-The term "ASTM" means the American Society
of Testing and Materials.

(2) BIOMASS-BASED DIESEL.-The term "biomass-based
diesel" means biodiesel as defined in section 312(f) of the Energy
Policy Act of 1992 (42 U.S.C. 13220(f)).

(3) BIODIESEL.-The term "biodiesel" means the monoalkyl
esters of long chain fatty acids derived from plant or animal
matter that meet-

(A) the registration requirements for fuels and fuel
additives under this section; and

(B) the requirements of ASTM standard D6751.
(4) BIOMASS-BASED DIESEL AND BIODIESEL BLENDS.-The

terms "biomass-based diesel blend" and "biodiesel blend" means
a blend of "biomass-based diesel" or "biodiesel" fuel that is
blended with petroleum-based diesel fuel.

SEC. 206. STUDY OF CREDITS FOR USE OF RENEWABLE ELECTRICITY
IN ELECTRIC VEHICLES.

(a) DEFINITION OF ELECTRIC VEHICLE.-In this section, the
term "electric vehicle" means an electric motor vehicle (as defined
in section 601 of the Energy Policy Act of 1992 (42 U.S.C. 13271))
for which the rechargeable storage battery-

(1) receives a charge directly from a source of electric
current that is external to the vehicle; and

(2) provides a minimum of 80 percent of the motive power
of the vehicle.
(b) STUDY.-The Administrator of the Environmental Protection

Agency shall conduct a study on the feasibility of issuing credits
under the program established under section 211(o) of the Clean
Air Act to electric vehicles powered by electricity produced from
renewable energy sources.

(c) REPORT.-Not later than 18 months after the date of enact-
ment of this Act, the Administrator shall submit to the Committee
on Energy and Natural Resources of the United States Senate
and the Committee on Energy and Commerce of the United States
House of Representatives a report that describes the results of
the study, including a description of-

(1) existing programs and studies on the use of renewable
electricity as a means of powering electric vehicles; and

(2) alternatives for-
(A) designing a pilot program to determine the feasi-

bility of using renewable electricity to power electric
vehicles as an adjunct to a renewable fuels mandate;
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(B) allowing the use, under the pilot program designed
under subparagraph (A), of electricity generated from
nuclear energy as an additional source of supply;

(C) identifying the source of electricity used to power
electric vehicles; and

(D) equating specific quantities of electricity to quan-
tities of renewable fuel under section 211(o) of the Clean
Air Act.

SEC. 207. GRANTS FOR PRODUCTION OF ADVANCED BIOFUELS. 42 USC 17022.

(a) IN GENERAL.-The Secretary of Energy shall establish a
grant program to encourage the production of advanced biofuels.

(b) REQUIREMENTS AND PRIORITY.-In making grants under
this section, the Secretary-

(1) shall make awards to the proposals for advanced
biofuels with the greatest reduction in lifecycle greenhouse
gas emissions compared to the comparable motor vehicle fuel
lifecycle emissions during calendar year 2005; and

(2) shall not make an award to a project that does not
achieve at least an 80 percent reduction in such lifecycle green-
house gas emissions.
(c) AUTHORIZATION OF APPROPRIATIONS.-There is authorized

to be appropriated to carry out this section $500,000,000 for the
period of fiscal years 2008 through 2015.

SEC. 208. INTEGRATED CONSIDERATION OF WATER QUALITY IN
DETERMINATIONS ON FUELS AND FUEL ADDITIVES.

Section 211(c)(1) of the Clean Air Act (42 U.S.C. 7545(c)(1))
is amended as follows:

(1) By striking "nonroad vehicle (A) if in the judgment
of the Administrator" and inserting "nonroad vehicle if, in
the judgment of the Administrator, any fuel or fuel additive
or"; and

(2) In subparagraph (A), by striking "air pollution which"
and inserting "air pollution or water pollution (including any
degradation in the quality of groundwater) that".

SEC. 209. ANTI-BACKSLIDING.

Section 211 of the Clean Air Act (42 U.S.C. 7545) is amended
by adding at the end the following:

"(v) PREVENTION OF AIR QUALITY DETERIORATION.-
"(1) STUDY.-

"(A) IN GENERAL.-Not later than 18 months after the
date of enactment of this subsection, the Administrator
shall complete a study to determine whether the renewable
fuel volumes required by this section will adversely impact
air quality as a result of changes in vehicle and engine
emissions of air pollutants regulated under this Act.

"(B) CONSIDERATIONS.-The study shall include consid-
eration of-

"(i) different blend levels, types of renewable fuels,
and available vehicle technologies; and

"(ii) appropriate national, regional, and local air
quality control measures.

"(2) REGULATIONS.-Not later than 3 years after the date Deadline.
of enactment of this subsection, the Administrator shall-
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"(A) promulgate fuel regulations to implement appro-
priate measures to mitigate, to the greatest extent achiev-
able, considering the results of the study under paragraph
(1), any adverse impacts on air quality, as the result of
the renewable volumes required by this section; or

"(B) make a determination that no such measures are
necessary.".

SEC. 210. EFFECTIVE DATE, SAVINGS PROVISION, AND TRANSITION
RULES.

42 USC 7545 (a) TRANSITION RULES.-(1) For calendar year 2008, transpor-
note. tation fuel sold or introduced into commerce in the United States

(except in noncontiguous States or territories), that is produced
from facilities that commence construction after the date of enact-
ment of this Act shall be treated as renewable fuel within the
meaning of section 211(o) of the Clean Air Act only if it achieves
at least a 20 percent reduction in lifecycle greenhouse gas emissions
compared to baseline lifecycle greenhouse gas emissions. For cal-
endar years 2008 and 2009, any ethanol plant that is fired with
natural gas, biomass, or any combination thereof is deemed to
be in compliance with such 20 percent reduction requirement and
with the 20 percent reduction requirement of section 211(o)(1) of
the Clean Air Act. The terms used in this subsection shall have
the same meaning as provided in the amendment made by this
Act to section 2 11(o) of the Clean Air Act.

Termination (2) Until January 1, 2009, the Administrator of the Environ-
date. mental Protection Agency shall implement section 211(o) of the

Clean Air Act and the rules promulgated under that section in
accordance with the provisions of that section as in effect before
the enactment of this Act and in accordance with the rules promul-
gated before the enactment of this Act, except that for calendar
year 2008, the number "9.0" shall be substituted for the number
"5.4" in the table in section 211(o)(2)(B) and in the corresponding
rules promulgated to carry out those provisions. The Administrator
is authorized to take such other actions as may be necessary to
carry out this paragraph notwithstanding any other provision of
law.

(b) SAVINGS CLAUSE.-Section 211(o) of the Clean Air Act (42
U.S.C. 7545(o)) is amended by adding the following new paragraph
at the end thereof:

"(12) EFFECT ON OTHER PROVISIONS.-Nothing in this sub-
section, or regulations issued pursuant to this subsection, shall
affect or be construed to affect the regulatory status of carbon
dioxide or any other greenhouse gas, or to expand or limit
regulatory authority regarding carbon dioxide or any other
greenhouse gas, for purposes of other provisions (including sec-
tion 165) of this Act. The previous sentence shall not affect
implementation and enforcement of this subsection.".

Regulations. (c) EFFECTIVE DATE.-The amendments made by this title to
Deadline. section 211(o) of the Clean Air Act shall take effect January 1,
42 USC 7545 2009, except that the Administrator shall promulgate regulations
note. to carry out such amendments not later than 1 year after the

enactment of this Act.
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211(c)(1). We fully include by reference 
our analysis in Section VII of the 
proposed rule as our basis for doing so 
since our rationale is the same for this 
final action. 

B. Judicial Review 

Under section 307(b)(1) of the Clean 
Air Act (CAA), judicial review of these 
final rules is available only by filing a 
petition for review in the United States 
Court of Appeals for the District of 
Columbia Circuit by September 23, 
2011. Under section 307(b)(2) of the 
CAA, the requirements established by 
these final rules may not be challenged 
separately in any civil or criminal 
proceedings brought by EPA to enforce 
these requirements. 

Section 307(d)(7)(B) of the CAA 
further provides that ‘‘[o]nly an 
objection to a rule or procedure which 
was raised with reasonable specificity 
during the period for public comment 
(including any public hearing) may be 
raised during judicial review.’’ This 
section also provides a mechanism for 
us to convene a proceeding for 
reconsideration, ‘‘[i]f the person raising 
an objection can demonstrate to the EPA 
that it was impracticable to raise such 
objection within [the period for public 
comment] or if the grounds for such 
objection arose after the period for 
public comment (but within the time 
specified for judicial review) and if such 
objection is of central relevance to the 
outcome of the rule.’’ Any person 
seeking to make such a demonstration to 
us should submit a Petition for 
Reconsideration to the Office of the 
Administrator, U.S. EPA, Room 3000, 
Ariel Rios Building, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460, with 
a copy to both the person(s) listed in the 
preceding FOR FURTHER INFORMATION 
CONTACT section, and the Associate 
General Counsel for the Air and 
Radiation Law Office, Office of General 
Counsel (Mail Code 2344A), U.S. EPA, 
1200 Pennsylvania Ave., NW., 
Washington, DC 20460. 

List of Subjects in 40 CFR Part 80 

Environmental protection, Air 
pollution control, Fuel additives, Diesel, 
Gasoline, Imports, Labeling, Motor 
vehicle pollution, Penalties, Reporting 
and recordkeeping requirements. 

Dated: June 23, 2011. 

Lisa P. Jackson, 
Administrator. 

For the reasons set forth in the 
preamble, 40 CFR part 80 is amended as 
follows: 

PART 80—REGULATION OF FUEL 
AND FUEL ADDITIVES 

■ 1. The authority citation for part 80 
continues to read as follows: 

Authority: 42 U.S.C. 7414, 7542, 7545, and 
7601(a). 

■ 2. Section 80.40(c)(1) is amended to 
read as follows: 

§ 80.40 Fuel certification procedures. 

* * * * * 
(c)(1) Adjusted VOC gasoline for 

purposes of the general requirements in 
80.65(d)(2)(ii), and the certification 
procedures in this section is gasoline 
that contains 10 to 15 volume percent 
ethanol, or RBOB intended for blending 
with 10 to 15 volume percent ethanol, 
that is intended for use in the areas 
described at 80.70(f) and (i), and is 
designated by the refiner as adjusted 
VOC gasoline subject to less stringent 
VOC standards in 80.41(e) and (f). In 
order for adjusted VOC gasoline to 
qualify for the regulatory treatment 
specified in 80.41(e) and (f), 
reformulated gasoline must contain 
denatured, anhydrous ethanol. The 
concentration of the ethanol, excluding 
the required denaturing agent, must be 
at least 9 percent and no more than 15 
percent (by volume) of the gasoline. The 
ethanol content of the gasoline shall be 
determined by use of one of the testing 
methodologies specified in 80.46(g). 
* * * * * 
■ 3. Section 80.45 is amended by adding 
a new paragraph (c)(1)(iii)(C) and by 
revising paragraphs (f)(1)(i) and (f)(1)(ii) 
to read as follows: 

§ 80.45 Complex emissions model. 

* * * * * 
(c) * * * 
(1) * * * 
(iii) * * * 
(C) During Phase II, fuels with an 

oxygen concentration greater than 4.0 
weight percent and not more than 5.8 
weight percent shall be evaluated with 
the OXY fuel parameter set equal to 4.0 
percent by weight when calculating 
VOCE using the equations described in 
paragraphs (c)(1)(i) and (c)(1)(ii) of this 
section. 
* * * * * 

(f) * * * 
(1) * * * 
(i) For reformulated gasolines: 

Fuel property Acceptable range 

Oxygen ...................... 0.0–5.8 weight per-
cent. 

Sulfur ......................... 0.0–500.0 parts per 
million by weight. 

RVP ........................... 6.4–10.0 pounds per 
square inch. 

Fuel property Acceptable range 

E200 .......................... 30.0–70.0 percent 
evaporated. 

E300 .......................... 70.0–100.0 percent 
evaporated. 

Aromatics .................. 0.0–50.0 volume per-
cent. 

Olefins ....................... 0.0–25.0 volume per-
cent. 

Benzene .................... 0.0–2.0 volume per-
cent. 

(ii) For conventional gasoline: 

Fuel property Acceptable range 

Oxygen ...................... 0.0–5.8 weight per-
cent. 

Sulfur ......................... 0.0–1000.0 parts per 
million by weight. 

RVP ........................... 6.4–11.0 pounds per 
square inch. 

E200 .......................... 30.0–70.0 evaporated 
percent. 

E300 .......................... 70.0–100.0 evapo-
rated percent. 

Aromatics .................. 0.0–55.0 volume per-
cent. 

Olefins ....................... 0.0–30.0 volume per-
cent. 

Benzene .................... 0.0–4.9 volume per-
cent. 

* * * * * 
■ 4. A new subpart N is added to read 
as follows: 

Subpart N—Additional Requirements 
for Gasoline-Ethanol Blends 

Sec. 
80.1500 Definitions. 
80.1501 What are the labeling requirements 

that apply to retailers and wholesale 
purchaser-consumers of gasoline-ethanol 
blends that contain greater than 10.0 
volume percent ethanol and not more 
than 15.0 volume percent ethanol? 

80.1502 What are the survey requirements 
for gasoline-ethanol blends? 

80.1503 What are the product transfer 
document requirements for gasoline- 
ethanol blends, gasolines, and 
conventional blendstocks for oxygenate 
blending subject to this subpart? 

80.1504 What acts are prohibited under this 
subpart? 

80.1505 Who is liable for violations of this 
subpart? 

80.1506 What penalties apply under this 
subpart? 

80.1507 What are the defenses for acts 
prohibited under this subpart? 

80.1508 What evidence may be used to 
determine compliance with the 
requirements of this subpart and liability 
for violations of this subpart? 
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Subpart N—Additional Provisions for 
Gasoline-Ethanol Blends 

§ 80.1500 Definitions. 
The definitions in § 80.2 apply to this 

subpart. For purposes of this subpart 
only: 

Blendstock for oxygenate blending 
means gasoline blendstock which could 
become gasoline solely upon the 
addition of an oxygenate. 

Conventional blendstock for 
oxygenate blending means gasoline 
blendstock which could become 
conventional gasoline solely upon the 
addition of an oxygenate. 

Carrier has the same meaning as 
defined in § 80.2(t). 

Conventional gasoline has the same 
meaning as defined in § 80.2(ff). 

E0 means a gasoline that contains no 
ethanol. 

E10 means a gasoline-ethanol blend 
that contains at least 9.0 and no more 
than 10.0 volume percent ethanol. 

E15 means a gasoline-ethanol blend 
that contains greater than 10.0 volume 
percent ethanol and not more than 15.0 
volume percent ethanol. 

EX means a gasoline-ethanol blend 
that contains less than 9 volume percent 
ethanol where X equals the maximum 
volume percent ethanol in the gasoline- 
ethanol blend. 

EXX means a gasoline-ethanol blend 
above E15 where XX equals the 
maximum volume percent ethanol in 
the gasoline-ethanol blend. 

Ethanol blender has the same 
meaning as defined in § 80.2(v). 

Ethanol importer means a person who 
brings ethanol into the United States 
(including from the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, 
American Samoa, and the Northern 
Mariana Islands) for use in motor 
vehicles and nonroad engines. 

Ethanol producer means any person 
who owns, leases, operates, controls, or 
supervises a facility that produces 
ethanol for use in motor vehicles or 
nonroad engines. 

Flex-fuel vehicle has the same 
meaning as flexible-fuel vehicle as 
defined in § 86.1803–01. 

Fuel dispenser means the apparatus 
used to dispense fuel into motor 
vehicles or nonroad vehicles, engines or 
equipment, or into a portable fuel 
container as defined at § 59.680. 

Gasoline has the same meaning as 
defined in § 80.2(c). 

Gasoline importer means an importer 
as defined in § 80.2(r) that imports 
gasoline or gasoline blending stocks that 
could become gasoline solely upon the 
addition of oxygenates. 

Gasoline refiner means a refiner as 
defined as in § 80.2(i) that produces 

gasoline or gasoline blending stocks that 
could become gasoline solely upon the 
addition of oxygenates. 

Oxygenate blender has the same 
meaning as defined in § 80.2(mm). 

Oxygenate blending facility has the 
same meaning as defined in § 80.2(ll). 

Regulatory control periods has the 
same meaning as defined in 
§ 80.27(a)(2)(ii) or in any State 
Implementation Plan (SIP) approved or 
promulgated under §§ 110 or 172 of the 
Clean Air Act. 

Retail outlet has the same meaning as 
defined § 80.2(j). 

Retailer has the same meaning as 
defined in § 80.2(k). 

Survey series means the four quarterly 
surveys that comprise a survey program. 

Sampling strata means the three types 
of areas sampled during a survey which 
include the following: 

(1) Densely populated areas; 
(2) Transportation corridors; and 
(3) Rural areas. 
Wholesale purchaser-consumer has 

the same meaning as defined in 
§ 80.2(o). 

§ 80.1501 What are the labeling 
requirements that apply to retailers and 
wholesale purchaser-consumers of 
gasoline-ethanol blends that contain 
greater than 10.0 volume percent ethanol 
and not more than 15.0 volume percent 
ethanol? 

(a) Any retailer or wholesale 
purchaser-consumer who sells, 
dispenses, or offers for sale or 
dispensing, gasoline-ethanol blends that 
contain greater than 10.0 volume 
percent ethanol and not more than 15.0 
volume percent ethanol shall affix the 
following conspicuous and legible label 
to the fuel dispenser: 
Attention 
E15 
Up to 15% ethanol 
Use only in 
• 2001 and newer passenger vehicles 
• Flex-fuel vehicles 

Don’t use in other vehicles, boats, or 
gasoline-powered equipment. It may 
cause damage and is prohibited by 
Federal law. 

(b) Labels under this section shall 
meet the following requirements for 
appearance and placement: 

(1) Dimensions. The label shall 
measure 3 and 5⁄8 inches wide by 3 and 
1⁄8 inches high. 

(2) Placement. The label shall be 
placed on the upper two-thirds of each 
fuel dispenser where the consumer will 
see the label when selecting a fuel to 
purchase. For dispensers with one 
nozzle, the label shall be placed above 
the button or other control used for 
selecting E15, or in any other manner 

which clearly indicates which control is 
used to select E15. For dispensers with 
multiple nozzles, the label shall be 
placed in the location that is most likely 
to be seen by the consumer at the time 
of selection of E15. 

(3) Text. The text shall be justified 
and the fonts and backgrounds shall be 
as described in paragraphs (b)(3)(i) 
through (vi) and (b)(4)(i) through (iv) of 
this section. 

(i) The word ‘‘Attention’’ shall be in 
20-point, orange, Helvetica Neue LT 77 
Bold Condensed font, and shall be 
placed in the top 1.25 inches of the label 
as further described in (b)(4)(iii) of this 
section. 

(ii) The word ‘‘E15’’ shall be in 42- 
point, orange, Helvetica Black font, and 
shall be placed in the top 1.25 inches of 
the label. 

(iii) The ethanol content: ‘‘Up to 15% 
ethanol’’ shall be in 14-point, center- 
justified, orange, Helvetica Black font in 
the top 1.25 inches of the label, below 
the word E15. 

(iv) The words ‘‘Use only in’’ shall be 
in 20-point, left-justified, black, 
Helvetica Bold font in the top 1.25 
inches of the label. 

(v) The words, and symbols ‘‘• 2001 
and newer passenger vehicles • Flex-fuel 
vehicles’’ shall be in 14-point, left- 
justified, black, Helvetica Bold font. 

(vi) The remaining two sentences 
shall be in 12-point, left-justified, 
Helvetica Bold font, except that the 
word ‘‘prohibited’’ in the second 
sentence shall be in 12-point, black, 
Helvetica Black Italics font. 

(4) Color. (i) The background of the 
top 1.25 inches of the label shall be 
black. 

(ii) The background of the bottom 1.75 
inches of the label shall be orange. 

(iii) The label shall have on the upper 
left side of the label a diagonal orange 
stripe that is .3125 inches tall. The 
stripe shall be placed as far down and 
across the label as is necessary so as to 
as to create a black triangle of the upper 
left corner of the label whose vertical 
side is contiguous to the vertical edge of 
the label and is.4375 inches long, and 
whose horizontal side is contiguous to 
the horizontal edge of the label and is 
1.0 inches long. The word ‘‘Attention’’ 
shall be centered to the upper edge of 
this stripe. 

(5) Alternative labels to those 
specified in this section may be used if 
approved by EPA in advance. Such 
labels must contain all of the 
informational elements specified in 
paragraph (a) of this section, and must 
use colors and other design elements 
similar in substance and appearance to 
the label required by this section. Such 
labels may differ in size and shape from 
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the label required by this section only 
to a small degree, except to the extent 
a larger label is necessary to 
accommodate additional information or 
translation of label information. 

(i) If you use U.S. Mail, send a request 
for approval of an alternative label to: 
U.S. EPA, Attn: E15 Alternative Label 
Request, 6406J, 1200 Pennsylvania 
Avenue, NW., Washington, DC 20460. 

(ii) If you use an overnight or courier 
service, send a request for approval of 
an alternative label to: U.S. EPA, Attn: 
E15 Alternative Label Request, 6406J, 
1310 L Street, NW., 6th Floor, 
Washington, DC 20005. (202) 343–9038. 

§ 80.1502 What are the survey 
requirements related to gasoline-ethanol 
blends? 

Any gasoline refiner, gasoline 
importer, ethanol blender, ethanol 
producer, or ethanol importer who 
manufactures, introduces into 
commerce, sells or offers for sale E15, 
gasoline, blendstock for oxygenate 
blending, ethanol, or gasoline-ethanol 
blend that is intended for use in or as 
E15 shall comply with the survey 
program requirements in either 
paragraph (a) or paragraph (b) of this 
section. These same parties are also 
subject to paragraphs (c), (d) and (e) of 
this section regardless of whether they 
choose the survey program requirements 
in paragraph (a) or paragraph (b) of this 
section. In the case of ethanol producers 
and ethanol importers, the ethanol that 
is produced or imported shall be 
deemed as intended for use in E15 
unless an ethanol producer or an 
ethanol importer demonstrates that it 
was not intended for such use. 

(a) Survey option 1. In order to satisfy 
the survey program requirements, any 
gasoline refiner, gasoline importer, 
ethanol blender, ethanol producer, or 
ethanol importer who manufactures, 
introduces into commerce, sells or offers 
for sale E15, gasoline, blendstock for 
oxygenate blending, ethanol, or 
gasoline-ethanol blend intended for use 
in or as E15 shall properly conduct a 
program of compliance surveys in 
accordance with a survey program plan 
which has been approved by EPA in all 
areas which may be reasonably expected 
to be supplied with their gasoline, 
blendstock for oxygenate blending, 
ethanol, or gasoline-ethanol blend if 
these may be used to manufacture E15 
or as E15 at any time during the year. 
Such approval shall be based upon the 
survey program plan meeting the 
following criteria: 

(1) The survey program shall consist 
of at least quarterly surveys which shall 
occur during the following time periods 
in every year during which the gasoline 

refiner, gasoline importer, ethanol 
blender, ethanol producer, or ethanol 
importer introduces E15 into commerce: 

(i) One survey during the period 
January 1 through March 31; 

(ii) One survey during the period 
April 1 through June 30; 

(iii) One survey during the period July 
1 through September 30; and 

(iv) One survey during the period 
October 1 through December 31. 

(2) The survey program plan shall 
meet all of the requirements of 
paragraph (b), except paragraphs 
(b)(4)(ii) and (b)(4)(v) of this section. 
The survey program plan shall specify 
the sampling strata, clusters and area, 
and number of samples to be included. 
Notwithstanding paragraph (b)(2) of this 
section, in order to comply with this 
paragraph the survey plan need not be 
conducted by a consortium. 

(b) Survey option 2. 
(1) To comply with the requirements 

under this paragraph (b), any gasoline 
refiner, gasoline importer, ethanol 
blender, ethanol producer, or ethanol 
importer who manufactures, introduces 
into commerce, sells or offers for sale 
E15, gasoline, blendstock for oxygenate 
blending, ethanol, or gasoline-ethanol 
blend intended for use in or as E15 must 
participate in a consortium which 
arranges to have an independent survey 
association conduct a statistically valid 
program of compliance surveys 
pursuant to a survey program plan 
which has been approved by EPA, in 
accordance with the requirements of 
paragraphs (b)(2) through (b)(4) and 
(b)(6) of this section. 

(2) The consortium survey program 
under this paragraph (b) must be: 

(i) Planned and conducted by a survey 
association that is independent of the 
ethanol blenders, ethanol producers, 
ethanol importers, gasoline refiners, 
and/or gasoline importers that arrange 
to have the survey conducted. In order 
to be considered independent: 

(A) Representatives of the survey 
association shall not be an employee of 
any ethanol blender, ethanol producer, 
ethanol importer, gasoline refiner, or 
gasoline importer; 

(B) The survey association shall be 
free from any obligation to or interest in 
any ethanol blender, ethanol producer, 
ethanol importer, gasoline refiner, or 
gasoline importer; and 

(C) The ethanol blenders, ethanol 
producers, ethanol importers, gasoline 
refiners, and/or gasoline importers that 
arrange to have the survey conducted 
shall be free from any obligation to or 
interest in the survey association. 

(ii) Conducted at retail outlets that 
sell gasoline; and 

(iii) Represent all gasoline dispensed 
nationwide. 

(3) Independent Survey Association 
Requirements. The consortium 
described in paragraph (b)(1) of this 
section shall require the independent 
survey association conducting the 
surveys to: 

(i) Submit to EPA for approval each 
calendar year a proposed survey 
program plan in accordance with the 
requirements of paragraph (b)(4) of this 
section. 

(ii) Obtain samples of gasoline offered 
for sale at gasoline retail outlets in 
accordance with the survey program 
plan approved under this paragraph (b), 
or immediately notify EPA of any 
refusal of retail outlets to allow samples 
to be taken. 

(iii) Test, or arrange to be tested, the 
samples required under paragraph 
(b)(3)(ii) of this section for Reid vapor 
pressure (RVP), and oxygenate content 
as follows: 

(A) Samples collected at retail outlets 
shall be shipped the same day the 
samples are collected via ground service 
to the laboratory and analyzed for 
oxygenate content. Samples collected at 
a dispenser labeled E15 in any manner, 
or at a tank serving such a dispenser, 
shall also be analyzed for RVP. Such 
analysis shall be completed within 10 
days after receipt of the sample in the 
laboratory. Nothing in this section shall 
be interpreted to require RVP testing of 
a sample from any dispenser or tank 
serving it unless the dispenser is labeled 
E15 in any manner. 

(B) Any laboratory to be used by the 
independent survey association for 
oxygenate or RVP testing shall be 
approved by EPA and its test method for 
determining oxygenate content shall be 
a method permitted under § 80.46(g), 
and its test method for determining RVP 
shall be the method permitted under 
§ 80.46(b). 

(iv) In the case of any test that yields 
a result that does not match the label 
affixed to the product (e.g., a sample 
greater than 15.0 volume percent 
ethanol dispensed from a fuel dispenser 
labeled as ‘‘E15’’ or a sample containing 
greater than 10.0 volume percent 
ethanol and not more than 15.0 volume 
percent ethanol dispensed from a fuel 
dispenser not labeled as ‘‘E15’’), or the 
RVP standard of § 80.27(a)(2), the 
independent survey association shall, 
within 24 hours after the laboratory 
receives the sample, send notification of 
the test result as follows: 

(A) In the case of a sample collected 
at a retail outlet at which the brand 
name of a gasoline refiner or gasoline 
importer is displayed, to the gasoline 
refiner or gasoline importer, and EPA. 
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This initial notification to a gasoline 
refiner or gasoline importer shall 
include specific information concerning 
the name and address of the retail 
outlet, contact information, the brand, 
and the ethanol content, and the RVP if 
required, of the sample. 

(B) In the case of a sample collected 
at other retail outlets, to the retailer and 
EPA, and such notice shall contain the 
same information as in paragraph 
(b)(3)(iv)(A) of this section. 

(C) The independent survey 
association shall provide notice to the 
identified contact person or persons for 
each party in writing (which includes e- 
mail or facsimile) and, if requested by 
the identified contact person, by 
telephone. 

(v) Confirm that each fuel dispenser 
sampled is labeled as required in 
§ 80.1501 by confirming that: 

(A) The label meets the appearance 
and content requirements of § 80.1501. 

(B) The label is located on the fuel 
dispenser according to the requirements 
in § 80.1501. 

(vi) In the case of a fuel dispenser that 
is improperly labeled, or whose fuel 
does not meet the RVP standards of 
§ 80.27(a)(2) the survey association shall 
provide notice as provided in 
paragraphs (b)(2)(iv)(A) through (C) of 
this section. 

(vii) Provide to EPA quarterly and 
annual summary survey reports which 
include the information specified in 
paragraph (b)(5) of this section. 

(viii) Maintain all records relating to 
the surveys conducted under this 

paragraph (b) for a period of at least five 
(5) years. 

(ix) Permit any representative of EPA 
to monitor at any time the conducting 
of the surveys, including sample 
collection, transportation, storage, and 
analysis. 

(4) Survey Plan Design Requirements. 
The proposed survey program plan 
required under paragraph (b)(3)(i) of this 
section shall, at a minimum, include the 
following: 

(i) Number of Surveys. The survey 
program plan shall include four 
quarterly surveys each calendar year. 
The four quarterly surveys collectively 
are called the survey series as defined 
in § 80.1500. 

(ii) Sampling Areas. The survey 
program plan shall include sampling in 
all sampling strata, as defined in 
§ 80.1500, during each survey. These 
sampling strata shall be further divided 
into discrete sampling areas or clusters. 
Each survey shall include sampling in at 
least 40 sampling areas in each stratum 
which are randomly selected. 

(iii) No advance notice of surveys. 
The survey plan shall include 
procedures to keep the identification of 
the sampling areas that are included in 
any survey plan confidential from any 
regulated party prior to the beginning of 
a survey in an area. However, this 
information shall not be kept 
confidential from EPA. 

(iv) Retail outlet selection. 
(A) The retail outlets to be sampled in 

a sampling area shall be selected from 

among all retail outlets in the sampling 
area that sell gasoline, with the 
probability of selection proportionate to 
the volume of gasoline sold at the retail 
outlets; the sample should also include 
retail outlets with different brand names 
as well as those retail outlets that are 
unbranded. 

(B) In the case of any retail outlet from 
which a sample of gasoline was 
collected during a survey and 
determined to have an ethanol content 
that does not match the fuel dispenser 
label (e.g. a sample greater than 15.0 
volume percent ethanol dispensed from 
a fuel dispenser labeled as ‘‘E15’’ or a 
sample with greater than 10.0 volume 
percent ethanol and not more than 15.0 
volume percent ethanol dispensed from 
a fuel dispenser not labeled as ‘‘E15’’) or 
determined to have a dispenser 
containing fuel whose RVP does not 
comply with § 80.27(a)(2), that retail 
outlet shall be included in the 
subsequent survey. 

(C) One sample of each product 
dispensed as gasoline shall be collected 
at each retail outlet, and separate 
samples shall be taken that represent the 
gasoline contained in each gasoline 
storage tank unless collection of 
separate samples is not practicable. 

(v) Number of samples. 
(A) The minimum number of samples 

to be included in the survey plan for 
each calendar year shall be calculated as 
follows: 

Where: 
n = minimum number of samples in a year- 

long survey series. However, in no case 
shall n be smaller than 7,500. 

Zα = upper percentile point from the normal 
distribution to achieve a one-tailed 95% 
confidence level (5% a-level). Thus, Zα 
equals 1.645. 

Zβ = upper percentile point to achieve 95% 
power. Thus, Zβ equals 1.645. 

<l = the maximum proportion of non- 
compliant stations for a region to be 
deemed compliant. In this test, the 
parameter needs to be 5% or greater, i.e., 
5% or more of the stations, within a 
stratum such that the region is 
considered non-compliant. For this 
survey, <1 will be 5%. 

<o= the underlying proportion of non- 
compliant stations in a sample. For the 
first survey plan, <o = will be 2.3%. For 
subsequent survey plans, <o = will be the 
average of the proportion of stations 
found to be non-compliant over the 
previous four surveys. 

Stn = number of sampling strata. For 
purposes of this survey program, Stn 
equals 3. 

Fa = adjustment factor for the number of extra 
samples required to compensate for 
collected samples that cannot be 
included in the survey, based on the 
number of additional samples required 
during the previous four surveys. 
However, in no case shall the value of Fa 
be smaller than 1.1. 

Fb = adjustment factor for the number of 
samples required to resample each retail 
outlet with test results exceeding the 
labeled amount (e.g., a sample greater 
than 15.0 volume percent ethanol 
dispensed from a fuel dispenser labeled 
as ‘‘E15’’, a sample with greater than 10.0 
volume percent ethanol and not more 
than 15.0 volume percent ethanol 
dispensed from a fuel dispenser not 
labeled as ‘‘E15’’), or a sample dispensed 
from a fuel dispenser labeled as ‘‘E15’’ 
with greater than the applicable seasonal 
and geographic RVP pursuant to § 80.27, 
based on the rate of resampling required 

during the previous four surveys. 
However, in no case shall the value of Fb 
be smaller than 1.1. 

Sun = number of surveys per year. For 
purposes of this survey program, Sun 
equals 4. 

(B) The number of samples 
determined pursuant to paragraph 
(b)(4)(v)(A) of this section, after being 
incremented as necessary to allocate 
whole numbers of samples to each 
cluster, shall be distributed 
approximately equally for the quarterly 
surveys conducted during the calendar 
year. 

(5) Summary survey reports. The 
quarterly and annual summary survey 
reports required under paragraph 
(b)(3)(vii) of this section shall include 
the following information: 

(i) An identification of the parties that 
are participating in the survey. 

(ii) The identification of each 
sampling area included in a survey and 
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the dates that the samples were 
collected in that area. 

(iii) For each retail outlet sampled: 
(A) The identification of the retail 

outlet; 
(B) The gasoline refiner or gasoline 

importer brand name displayed, if any; 
(C) The fuel dispenser labeling (e.g., 

‘‘E15’’); 
(D) The sample test result for 

oxygenate content, and RVP result, if 
any; 

(E) The test method used to determine 
oxygenate content under § 80.46(g); and 

(F) The test method used to determine 
RVP under § 80.46(b). 

(iv) Ethanol level summary statistics 
by brand and unbranded for each 
sampling area, strata, and survey series. 
These summary statistics shall: 

(A) Include the number of samples, 
the average, median and range of 
ethanolcontent, expressed in volume 
percent. 

(B) [Reserved]. 
(v) The quarterly reports required 

under this paragraph (b)(5) are due 60 
days following the end of the quarter. 
The annual reports required under this 
paragraph (b)(5) are due 60 days 
following the end of the calendar year. 

(vi) The reports required under this 
paragraph (b)(5) shall be submitted to 
EPA in an electronic spreadsheet. 

(c) Procedures for obtaining approval 
of survey plan and providing required 
notices. The first year in which a survey 
program is conducted may consist of 
only a portion of a calendar year ending 
on December 31 (i.e., in the initial year, 
a survey program may begin on a date 
after January 1, but would still end on 
December 31). Subsequent survey 
programs shall be conducted on a 
calendar year basis. The procedure for 
obtaining EPA approval of a survey 
program plan under paragraph (b) or 
paragraph (c) of this section is as 
follows: 

(1) For the first year in which a survey 
will be conducted, a survey program 
plan that complies with the 
requirements of paragraph (a) or 
paragraph (b) of this section must be 
submitted to EPA no later than 60 days 
prior to the date on which the survey 
program is to begin. 

(2) For subsequent years in which a 
survey will be conducted, a survey 
program plan that complies with the 
requirements of paragraph (a) or 
paragraph (b) of this section must be 
submitted to EPA no later than 
November 1 of the year preceding the 
calendar year in which the survey will 
be conducted. 

(3) The survey program plan must be 
signed by a responsible officer of the 
consortium which arranges to have an 

independent surveyor conduct the 
survey program. 

(4) The survey program plan must be 
sent to the following address: Director, 
Compliance and Innovative Strategies 
Division, U.S. Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Mail Code 6506J, Washington, DC 
20460. 

(5) EPA will send a letter to the party 
submitting the survey program plan that 
indicates whether EPA approves or 
disapproves the survey plan. 

(6) The approving official for a survey 
plan under this section is the Director 
of the Compliance and Innovative 
Strategies Division, Office of 
Transportation and Air Quality. 

(7) Any notifications or reports 
required to be submitted to EPA under 
this section must be directed to the 
official designated in paragraph 
(b)(6)(iv) of this section. 

(d) Independent surveyor contract. 
(1) For the first year in which a survey 

program will be conducted, no later 
than 30 days preceding the start of the 
survey, the contract with the 
independent surveyor shall be in effect, 
and an amount of money necessary to 
carry out the entire survey plan shall be 
paid to the independent surveyor or 
placed into an escrow account with 
instructions to the escrow agent to pay 
the money to the independent surveyor 
during the course of the conduct of the 
survey plan. 

(2) For subsequent years in which a 
survey program will be conducted, no 
later than December 1 of the year 
preceding the year in which the survey 
will be conducted, the contract with the 
independent surveyor shall be in effect, 
and an amount of money necessary to 
carry out the entire survey plan shall be 
paid to the independent surveyor or 
placed into an escrow account with 
instructions to the escrow agent to pay 
the money to the independent surveyor 
during the course of the conduct of the 
survey plan. 

(3) For the first year in which a survey 
program will be conducted, no later 
than 15 days preceding the start of the 
survey EPA must receive a copy of the 
contract with the independent surveyor 
and proof that the money necessary to 
carry out the survey plan has either 
been paid to the independent surveyor 
or placed into an escrow account; if the 
money has been placed into an escrow 
account, a copy of the escrow agreement 
must to be sent to the official designated 
in paragraph (b)(6)(iv) of this section. 

(4) For subsequent years in which a 
survey program will be conducted, no 
later than December 15 of the year 
preceding the year in which the survey 
will be conducted, EPA must receive a 

copy of the contract with the 
independent surveyor and proof that the 
money necessary to carry out the survey 
plan has either been paid to the 
independent surveyor or placed into an 
escrow account; if placed into an escrow 
account, a copy of the escrow agreement 
must be sent to the official designated 
in paragraph (b)(6)(iv) of this section. 

(e) Consequences of failure to fulfill 
requirements. A failure to fulfill or 
cause to be fulfilled any of the 
requirements of this section is a 
prohibited act under Clean Air Act 
section 211(c) and § 80.1504. 

(1) EPA may revoke its approval of a 
survey plan under this section for cause, 
including, but not limited to, an EPA 
determination that the approved survey 
plan has proved to be inadequate in 
practice. 

(2) EPA may void ab initio its 
approval of a survey plan if EPA’s 
approval was based on false 
information, misleading information, or 
incomplete information, or if there was 
a failure to fulfill, or cause to be 
fulfilled, any of the requirements of the 
survey plan. 

§ 80.1503 What are the product transfer 
document requirements for gasoline- 
ethanol blends, gasolines, and conventional 
blendstocks for oxygenate blending subject 
to this subpart? 

(a) Product transfer documentation 
for conventional blendstock for 
oxygenate blending, or gasoline 
transferred upstream of an ethanol 
blending facility. 

(1) In addition to any other product 
transfer document requirements under 
40 CFR part 80, on each occasion after 
October 31, 2011, when any person 
transfers custody or title to any 
conventional blendstock for oxygenate 
blending which could become 
conventional gasoline solely upon the 
addition of ethanol, or gasoline 
upstream of an oxygenate blending 
facility, as defined in § 80.2(ll), the 
transferor shall provide to the transferee 
product transfer documents which 
include the following information: 

(i) The name and address of the 
transferor; 

(ii) The name and address of the 
transferee; 

(iii) The volume of conventional 
blendstock for oxygenate blending or 
gasoline being transferred; 

(iv) The location of the conventional 
blendstock for oxygenate blending or 
gasoline at the time of the transfer; 

(v) The date of the transfer; 
(vi) For gasoline during the regulatory 

control periods defined in 
§ 80.27(a)(2)(ii) or any SIP approved or 
promulgated under §§ 110 or 172 of the 
Clean Air Act: 
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(A) The maximum RVP, as 
determined by a method permitted 
under § 80.46(c), stated in the following 
format: ‘‘The RVP of this gasoline does 
not exceed [fill in appropriate value]’’; 
and 

(B) For gasoline designed for the 
special provisions for gasoline-ethanol 
blends in § 80.27(d)(2), information 
about the ethanol content and RVP in 
paragraphs (a)(1) through (a)(3) of this 
section, with insertions as indicated: 

(1) ‘‘Suitable for the special RVP 
provisions for ethanol blends that 
contain between 9 and 10 vol % 
ethanol.’’ 

(2) ‘‘The RVP of this blendstock/ 
gasoline for oxygenate blending does 
not exceed [Fill in appropriate value] 
psi. 

(3) The use of this gasoline to 
manufacture a gasoline-ethanol blend 
containing anything other than between 
9 and 10 volume percent ethanol may 
cause a summertime RVP violation. 

(C) For gasoline not described in 
paragraph (a)(vi)(B) of this section, 
information regarding the suitable 
ethanol content, stated in the following 
format: ‘‘Suitable for blending with 
ethanol at a concentration of no more 
than 15 vol % ethanol.’’ 

(2) The requirements in paragraph 
(a)(1) do not apply to reformulated 
gasoline blendstock for oxygenate 
blending, as defined in § 80.2(kk), 
which are subject to the product transfer 
document requirements of § 80.69 and 
§ 80.77. 

(b) Product transfer documentation 
for gasoline transferred downstream of 
an oxygenate blending facility. 

(1) In addition to any other product 
transfer document requirements under 
40 CFR part 80, on each occasion after 
October 31, 2011, when any person 
transfers custody or title to any gasoline- 
ethanol blend downstream of an 
oxygenate blending facility, as defined 
in § 80.2(ll), except for transfers to the 
ultimate consumer, the transferor shall 
provide to the transferee product 
transfer documents which include the 
following information: 

(i) The name and address of the 
transferor; 

(ii) The name and address of the 
transferee; 

(iii) The volume of gasoline being 
transferred; 

(iv) The location of the gasoline at the 
time of the transfer; 

(v) The date of the transfer; and 
(vi) One of the statements detailed in 

paragraph (b)(1)(vi)(A) though (E) which 
accurately describes the gasoline- 
ethanol blend. The information 
regarding the ethanol content of the fuel 
is required year-round. The information 

regarding the RVP of the fuel is only 
required for gasoline during the 
regulatory control periods. 

(A) For gasoline containing no ethanol 
(E0), the following statement; ‘‘E0: 
Contains no ethanol. The RVP does not 
exceed [fill in appropriate value] psi.’’ 

(B) For gasoline containing less than 
9.0 volume percent ethanol, the 
following statement: ‘‘EX—Contains up 
to X% ethanol. The RVP does not 
exceed [fill in appropriate value] psi.’’ 
The term X refers to the maximum 
volume percent ethanol present in the 
gasoline. 

(C) For gasoline containing between 
9.0 and 10.0 volume percent ethanol 
(E10), the following statement: ‘‘E10: 
Contains between 9 and 10 vol % 
ethanol. The RVP does not exceed [fill 
in appropriate value] psi. The 1.0 psi 
RVP waiver applies to this gasoline. Do 
not mix with gasoline containing 
anything other than between 9 and 10 
vol % ethanol.’’ 

(D) For gasoline containing greater 
than 10.0 volume percent and not more 
than 15.0 volume percent ethanol (E15), 
the following statement: ‘‘E15: Contains 
up to 15 vol % ethanol. The RVP does 
not exceed [fill in appropriate value] 
psi;’’ or 

(E) For all other gasoline that contains 
ethanol, the following statement: 
‘‘EXX—Contains no more than XX% 
ethanol,’’ where XX equals the volume 
% ethanol. 

(2) Except for transfers to truck 
carriers, retailers, or wholesale 
purchaser-consumers, product codes 
may be used to convey the information 
required under paragraph (b)(1) of this 
section if such codes are clearly 
understood by each transferee. 

(c) The records required by this 
section must be kept by the transferor 
and transferee for five (5) years from the 
date they were created or received by 
each party in the distribution system. 

(d) On request by EPA, the records 
required by this section must be made 
available to the Administrator or the 
Administrator’s authorized 
representative. For records that are 
electronically generated or maintained, 
the equipment or software necessary to 
read the records shall be made available, 
or, if requested by EPA, electronic 
records shall be converted to paper 
documents. 

§ 80.1504 What acts are prohibited under 
this subpart? 

No person shall— 
(a)(1) Sell, introduce, cause or permit 

the sale or introduction of gasoline 
containing greater than 10.0 volume 
percent ethanol (i.e., greater than E10) 
into any model year 2000 or older light- 

duty gasoline motor vehicle, any heavy- 
duty gasoline motor vehicle or engine, 
any highway or off-highway motorcycle, 
or any gasoline-powered nonroad 
engines, vehicles or equipment. 

(2) Manufacture or introduce into 
commerce E15 in any calendar year for 
use in an area prior to commencement 
of a survey approved under 80.1502 for 
that area. 

(3) Notwithstanding paragraphs (a)(1) 
and (a)(2) of this section, no person 
shall be prohibited from manufacturing, 
selling, introducing, or causing or 
allowing the sale or introduction of 
gasoline containing greater than 10.0 
volume percent ethanol into any flex- 
fuel vehicle. 

(b) Sell, offer for sale, dispense, or 
otherwise make available at a retail or 
wholesale purchaser-consumer facility 
E15 that is not correctly labeled in 
accordance with § 80.1501; 

(c) Fail to fully or timely implement, 
or cause a failure to fully or timely 
implement, an approved survey 
required under § 80.1502; 

(d) Fail to generate, use, transfer and 
maintain product transfer documents 
that accurately reflect the type of 
product, ethanol content, maximum 
RVP, and other information required 
under § 80.1503; 

(e) Improperly blend, or cause the 
improper blending of, ethanol into 
conventional blendstock for oxygenate 
blending, gasoline or gasoline already 
containing ethanol, in a manner 
inconsistent with the information on the 
product transfer document under 
§ 80.1503(a)(1)(vi) or § 80.1503(b)(1)(vi); 

(f) For gasoline during the regulatory 
control periods, combine any gasoline 
or conventional blendstock for 
oxygenate blending intended for 
blending with E10 that qualifies for the 
1 psi allowance under the special 
regulatory treatment as provided by 
§ 80.27(d) applicable to 9–10 volume 
percent gasoline-ethanol blends with 
any gasoline or conventional blendstock 
for oxygenate blending intended for 
blending with E15, unless the resultant 
combination is designated, in its 
entirety, as an E10 blendstock for 
oxygenate blending. 

(g) For gasoline during the regulatory 
control periods, combine any gasoline- 
ethanol blend containing E10 that 
qualifies for the 1 psi allowance under 
the special regulatory treatment as 
provided by § 80.27(d) applicable to 9– 
10 volume percent gasoline-ethanol 
blends, with any gasoline containing E0 
or any gasoline blend containing E15. 

(h) Fail to meet any other requirement 
of this subpart. 
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(i) Cause another person to commit an 
act in violation of paragraphs (a) 
through (h) of this section. 

§ 80.1505 Who is liable for violations of 
this subpart? 

(a) Persons liable. Any person who 
violates § 80.1504(a) through (i) is liable 
for the violation. In addition, when the 
gasoline contained in any storage tank at 
any facility owned, leased, operated, 
controlled or supervised by any gasoline 
refiner, gasoline importer, oxygenate 
blender, carrier, distributor, reseller, 
retailer, or wholesale purchaser- 
consumer is found in violation of the 
prohibitions described in § 80.1504(a), 
and (c) through (i), the following 
persons shall be deemed in violation: 

(1) Each gasoline refiner, gasoline 
importer, oxygenate blender, carrier, 
distributor, reseller, retailer, or 
wholesale purchaser-consumer who 
owns, leases, operates, controls or 
supervises the facility where the 
violation is found. 

(2) Each gasoline refiner or gasoline 
importer whose corporate, trade, or 
brand name, or whose marketing 
subsidiary’s corporate, trade, or brand 
name, appears at the facility where the 
violation is found. 

(3) Each gasoline refiner, gasoline 
importer, oxygenate blender, distributor, 
and reseller who manufactured, 
imported, sold, offered for sale, 
dispensed, supplied, offered for supply, 
stored, transported, or caused the 
transportation of any gasoline which is 
in the storage tank containing gasoline 
found to be in violation. 

(4) Each carrier who dispensed, 
supplied, stored, or transported any 
gasoline which is in the storage tank 
containing gasoline found to be in 
violation, provided that EPA 
demonstrates, by reasonably specific 
showings using direct or circumstantial 
evidence, that the carrier caused the 
violation. 

(b) For label violations under 
§ 80.1504(b), only the wholesale 
purchaser-consumer or retailer and the 
branded gasoline refiner or branded 
gasoline importer, if any, shall be liable. 

(c) Each partner to a joint venture, or 
each owner of a facility owned by two 
or more owners, is jointly and severally 
liable for any violation of this subpart 
that occurs at the joint venture facility 
or a facility that is owned by the joint 
owners, or a facility that is committed 
by the joint venture operation or any of 
the joint owners of the facility. 

(d) Any parent corporation is liable 
for any violations of this subpart that are 
committed by any of its solely-owned 
subsidiaries. 

§ 80.1506 What penalties apply under this 
subpart? 

(a) Any person under § 80.1505 who 
is liable for a violation under § 80.1504 
is subject to an administrative or civil 
penalty, as specified in sections 205 and 
211(d) of the Clean Air Act, for every 
day of each such violation and the 
amount of economic benefit or savings 
resulting from the violation. 

(b)(1) Any violation of any 
requirement that pertains to the ethanol 
content of gasoline shall constitute a 
separate day of violation for each and 
every day such gasoline giving rise to 
such violations remains any place in the 
gasoline distribution system, beginning 
on the day that the gasoline that violates 
such requirement is produced or 
imported and distributed and/or offered 
for sale, and ending on the last day that 
any such gasoline is offered for sale or 
is dispensed to any ultimate consumer 
for use in any motor vehicle, unless the 
violation is corrected by altering the 
properties and characteristics of the 
gasoline giving rise to the violations and 
any mixture of gasolines that contains 
any of the gasoline giving rise to the 
violations such that the gasoline or 
mixture of gasolines has the properties 
and characteristics that would have 
existed if the gasoline giving rise to the 
violations had been produced or 
imported in compliance with all 
requirements that pertain to the ethanol 
content of gasoline. 

(2) For the purposes of this paragraph 
(b), the length of time the gasoline in 
question remained in the gasoline 
distribution system shall be deemed to 
be 25 days; unless the respective party 
or EPA demonstrates by reasonably 
specific showings, using direct or 
circumstantial evidence, that the 
gasoline giving rise to the violations 
remained any place in the gasoline 
distribution system for fewer than or 
more than 25 days. 

(c) Any violation of any affirmative 
requirement or prohibition not included 
in paragraph (b) of this section shall 
constitute a separate day of violation for 
each and every day such affirmative 
requirement is not properly 
accomplished, and/or for each and 
every day the prohibited activity 
continues. For those violations that may 
be ongoing each and every day the 
prohibited activity continues shall 
constitute a separate day of violation. 

§ 80.1507 What are the defenses for acts 
prohibited under this subpart? 

(a) Defenses for prohibited activities. 
(1) In any case in which a gasoline 

refiner, gasoline importer, oxygenate 
blender, carrier, distributor, reseller, 
retailer, or wholesale purchaser- 

consumer would be in violation under 
§ 80.1504(a), and (c) through (i) it shall 
be deemed not in violation if it can 
demonstrate: 

(i) That the regulated party or its 
employee or agent did not commit, 
cause, or contribute to another person’s 
causing the violation; 

(ii) That product transfer documents 
account for all of the gasoline in the 
storage tank found in violation and 
indicate that the gasoline met relevant 
requirements; and 

(iii)(A) That it has conducted a quality 
assurance program, including a 
sampling and testing program, as 
described in paragraph (b) of this 
section; 

(B) A carrier may rely on the sampling 
and testing program carried out by 
another party, including the party that 
owns the gasoline in question, provided 
that the sampling and testing program is 
carried out properly. 

(2)(i) Where a violation is found at a 
facility which is operating under the 
corporate, trade or brand name of a 
refiner, that refiner must show, in 
addition to the defense elements 
required by paragraph (a)(1) of this 
section, that the violation was caused 
by: 

(A) An act in violation of law (other 
than the Act or this part), or an act of 
sabotage or vandalism; 

(B) The action of any reseller, 
distributor, oxygenate blender, carrier, 
or a retailer or wholesale purchaser- 
consumer supplied by any of these 
persons, in violation of a contractual 
undertaking imposed by the gasoline 
refiner designed to prevent such action, 
and despite periodic sampling and 
testing by the gasoline refiner to ensure 
compliance with such contractual 
obligation; or 

(C) The action of any carrier or other 
distributor not subject to a contract with 
the gasoline refiner but engaged by the 
gasoline refiner for transportation of 
gasoline, despite specification or 
inspection of procedures and equipment 
by the gasoline refiner which are 
reasonably calculated to prevent such 
action. 

(ii) In this paragraph (a) of this 
section, to show that the violation ‘‘was 
caused’’ by any of the specified actions 
the party must demonstrate by 
reasonably specific showings using 
direct or circumstantial evidence, that 
the violation was caused or must have 
been caused by another. 

(3) For label violations under 
§ 80.1504(b), the branded gasoline 
refiner or branded gasoline importer 
shall not be deemed liable if the 
requirements of paragraph (b)(4) of this 
section are met. 
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(b) Quality assurance program. In 
order to demonstrate an acceptable 
quality assurance program for gasoline 
at all points in the gasoline distribution 
network, other than at retail outlets and 
wholesale purchaser-consumer 
facilities, a party must present evidence 
of the following in addition to other 
regular appropriate quality assurance 
procedures and practices. 

(1) A periodic sampling and testing 
program to determine if the gasoline 
contains applicable maximum and/or 
minimum volume percent of ethanol. 

(2) That on each occasion when 
gasoline is found in noncompliance 
with one of the requirements referred to 
in paragraph (b)(1) of this section: 

(i) The party immediately ceases 
selling, offering for sale, dispensing, 
supplying, offering for supply, storing, 
transporting, or causing the 
transportation of the violating product; 
and 

(ii) The party promptly remedies the 
violation (such as by removing the 
violating product or adding more 
complying product until the applicable 
requirements are achieved). 

(3) An oversight program conducted 
by a carrier under paragraph (b)(1) of 
this section need not include periodic 
sampling and testing of gasoline in a 
tank truck operated by a common 
carrier, but in lieu of such tank truck 
sampling and testing the common 
carrier shall demonstrate evidence of an 
oversight program for monitoring 

compliance with the requirements of 
§ 80.1504 relating to the transport or 
storage of gasoline by tank truck, such 
as appropriate guidance to drivers on 
compliance with applicable 
requirements and the periodic review of 
records normally received in the 
ordinary course of business concerning 
gasoline quality and delivery. 

(4) The periodic sampling and testing 
program specified in paragraph (b)(1) of 
this section shall be deemed to have 
been in effect during the relevant time 
period for any party, including branded 
gasoline refiners and branded gasoline 
importers, if: 

(i) An EPA approved survey program 
under § 80.1502 was in effect and was 
implemented fully and properly; 

(ii) Any retailer at which a violation 
was discovered allowed survey 
inspectors to take samples and inspect 
labels; and 

(iii) For truck loading terminals and 
truck distributors that perform 
oxygenate blending, additional quality 
assurance procedures and practices 
were in place, such as regular checks to 
reconcile volumes of ethanol in 
inventory and regular checks of 
equipment for proper ethanol blend 
rates. 

§ 80.1508 What evidence may be used to 
determine compliance with the 
requirements of this subpart and liability for 
violations of this subpart? 

(a) Compliance with the requirements 
of this subpart pertaining to the ethanol 

content of gasoline shall be determined 
based on the ethanol level of the 
gasoline, measured using the 
methodologies specified in § 80.46(g). 
Any evidence or information, including 
the exclusive use of such evidence or 
information, may be used to establish 
the ethanol content of gasoline if the 
evidence or information is relevant to 
whether the ethanol content of gasoline 
would have been in compliance with 
the requirements of this subpart if the 
appropriate sampling and testing 
methodology had been correctly 
performed. Such evidence may be 
obtained from any source or location 
and may include, but is not limited to, 
test results using methods other than 
those specified in § 80.46(g), business 
records, and commercial documents. 

(b) Determinations of compliance 
with the requirements of this subpart 
other than those pertaining to the 
ethanol content of gasoline, and 
determinations of liability for any 
violation of this subpart, may be based 
on information obtained from any 
source or location. Such information 
may include, but is not limited to, 
business records and commercial 
documents. 
[FR Doc. 2011–16459 Filed 7–22–11; 8:45 am] 

BILLING CODE 6560–50–P 
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that the filing of a Defect Information 

Report pursuant to these regulations is 

not conclusive as to the applicability 

of the Production Warranty provided 

by section 207(a) of the Act. 

§ 85.1909 Treatment of confidential in-
formation. 

(a) Any manufacturer may assert 

that some or all of the information 

submitted pursuant to this subpart is 

entitled to confidential treatment as 

provided by 40 CFR part 2, subpart B. 

(b) Any claim of confidentiality must 

accompany the information at the time 

it is submitted to EPA. 

(c) To assert that information sub-

mitted pursuant to this subpart is con-

fidential, a manufacturer must indi-

cate clearly the items of information 

claimed confidential by marking, cir-

cling, bracketing, stamping, or other-

wise specifying the confidential infor-

mation. Furthermore, EPA requests, 

but does not require, that the sub-

mitter also provide a second copy of its 

submittal from which all confidential 

information has been deleted. If a need 

arises to publicly release nonconfiden-

tial information, EPA will assume that 

the submitter has accurately deleted 

all confidential information from this 

second copy. 

(d) If a claim is made that some or all 

of the information submitted pursuant 

to this subpart is entitled to confiden-

tial treatment, the information cov-

ered by that confidentiality claim will 

be disclosed by the Administrator only 

to the extent and by means of the pro-

cedures set forth in part 2, subpart B, 

of this chapter. 

(e) Information provided without a 

claim of confidentiality at the time of 

submission may be made available to 

the public by EPA without further no-

tice to the submitter, in accordance 

with 40 CFR 2.204(c)(2)(i)(A). 

[50 FR 34798, Aug. 27, 1985] 

Subpart U [Reserved] 

Subpart V—Emissions Control Sys-
tem Performance Warranty 
Regulations and Voluntary 
Aftermarket Part Certification 
Program 

AUTHORITY: Secs. 203, 207, 208, and 301(a), 

Clean Air Act, as amended (42 U.S.C. 7522, 

7541, 7542, and 7601(a)). 

SOURCE: 45 FR 34839, May 22, 1980, unless 

otherwise noted. 

§ 85.2101 General applicability. 

(a) Sections 85.2101 through 85.2111 

are applicable to all 1981 and later 

model year light-duty vehicles and 

light-duty trucks. 

(b) References in this subpart to en-

gine families and emission control sys-

tems shall be deemed to apply to dura-

bility groups and test groups as appli-

cable for manufacturers certifying new 

light-duty vehicles and light-duty 

trucks under the provisions of 40 CFR 

part 86, subpart S. 

[64 FR 23919, May 4, 1999] 

§ 85.2102 Definitions. 

(a) As used in §§ 85.2101 through 

85.2111 all terms not defined herein 

shall have the meaning given them in 

the Act: 

(1) Act means Part A of Title II of the 

Clean Air Act, 42 U.S.C. 7421 et seq. (for-

merly 42 U.S.C. 1857 et seq.), as amend-

ed. 

(2) Office Director means the Director 

for the Office of Mobile Sources—Office 

of Air and Radiation of the Environ-

mental Protection Agency or other au-

thorized representative of the Office 

Director. 

(3) Certified part means a part cer-

tified in accordance with the 

aftermarket part certification regula-

tions contained in this subpart. 

(4) Emission performance warranty 

means that warranty given pursuant to 

this subpart and section 207(b) of the 

Act. 

(5) Office Director-approved emission 

test or Emission Short Test means any 

test prescribed under 40 CFR 85.2201 et 

seq., and meeting all of the require-

ments thereunder. 
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(6) Model year means the manufactur-

er’s annual production period (as deter-

mined by the Office Director) which in-

cludes January 1 of such calendar year; 

however, if the manufacturer has no 

annual production period, the term 

‘‘model year’’ shall mean the calendar 

year. 

(7) Original equipment part means a 

part present in or on a vehicle at the 

time the vehicle is sold to the ultimate 

purchaser, except for components in-

stalled by a dealer which are not manu-

factured by the vehicle manufacturer 

or are not installed at the direction of 

the vehicle manufacturer. 

(8) Owner means the original pur-

chaser or any subsequent purchaser of 

a vehicle. 

(9) Owner’s manual means the in-

struction booklet normally provided to 

the purchaser of a vehicle. 

(10) Useful life means that period es-

tablished pursuant to section 202(d) of 

the Act and regulations promulgated 

thereunder. 

(11) Vehicle means a light duty vehi-

cle or a light duty truck. 

(12) Warranty booklet means a book-

let, separate from the owner’s manual, 

containing all warranties provided 

with the vehicle. 

(13) Written instructions for proper 
maintenance and use means those main-

tenance and operation instructions 

specified in the owner’s manual as 

being necessary to assure compliance 

of a vehicle with applicable emission 

standards for the useful life of the vehi-

cle that are: 

(i) In accordance with the instruc-

tions specified for performance on the 

manufacturer’s prototype vehicle used 

in certification (including those speci-

fied for vehicles used under special cir-

cumstances), and 

(ii) In compliance with the require-

ments of 40 CFR 86.094–38 or 86.1808–01 

(as appropriate for the applicable 

model year vehicle/engine classifica-

tion); and 

(iii) In compliance with any other 

regulations promulgated by the Office 

Director governing maintenance and 

use instructions. 

(14) Emission related parts means those 

parts installed for the specific purpose 

of controlling emissions or those com-

ponents, systems, or elements of design 

which must function properly to assure 

continued vehicle emission compliance. 

(15) Objective evidence of an emission 

related repair means all diagnostic in-

formation and data, the actual parts 

replaced during repair, and any other 

information directly used to support a 

warranty claim, or to support denial of 

such a claim. 

(16) Valid emission performance war-

ranty claim means a claim in which 

there is no evidence that the vehicle 

had not been properly maintained and 

operated in accordance with manufac-

turer instructions, the vehicle failed to 

conform to applicable emission stand-

ards as measured by an Office Director- 

approved type of emission warranty 

test during its useful life and the owner 

is subject to sanction as a result of the 

test failure. 

(17) Reasonable expense means any ex-

pense incurred due to repair of a war-

ranty failure caused by a non-original 

equipment certified part, including, 

but not limited to, all charges in any 

expense categories that would be con-

sidered payable by the involved vehicle 

manufacturer to its authorized dealer 

under a similar warranty situation 

where an original equipment part was 

the cause of the failure. Included in 

‘‘reasonable expense’’ are any addi-

tional costs incurred specifically due 

to the processing of a claim involving a 

certified aftermarket part or parts as 

covered in these regulations. The di-

rect parts and labor expenses of car-

rying out repairs is immediately 

chargeable to the part manufacturer. 

All charges beyond the actual parts 

and labor repair expenses must be am-

ortized over the number of claims and/ 

or over a number of years in a manner 

that would be considered consistent 

with generally accepted accounting 

principles. These expense categories 

shall include but are not limited to the 

cost of labor, materials, record keep-

ing, special handling, and billing as a 

result of replacement of a certified 

aftermarket part. 

(18) MOD Director means Director of 

Manufacturers Operations Division, Of-

fice of Mobile Sources—Office of Air 
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and Radiation of the Environmental 
Protection Agency. 

[45 FR 34839, May 22, 1980, as amended at 54 

FR 32587, Aug. 8, 1989; 64 FR 23919, May 4, 

1999] 

§ 85.2103 Emission performance war-
ranty. 

(a) The manufacturer of each vehicle 
to which this subpart applies shall war-
rant in writing that if: 

(1) The vehicle is maintained and op-
erated in accordance with the written 
instructions for proper maintenance 
and use and 

(2) The vehicle fails to conform at 
any time during its useful life to the 
applicable emission standards or fam-
ily emission limits as determined by an 
EPA-approved emission test, and 

(3) Such nonconformity results or 
will result in the vehicle owner having 
to bear any penalty or other sanction 
(including the denial of the right to use 
the vehicle) under local, State or Fed-
eral law, then the manufacturer shall 

remedy the nonconformity at no cost 

to the owner; except that, if the vehicle 

has been in operation for more than 24 

months or 24,000 miles, the manufac-

turer shall be required to remedy only 

those nonconformities resulting from 

the failure of components which have 

been installed in or on the vehicle for 

the sole or primary purpose of reducing 

vehicle emissions and that were not in 

general use prior to model year 1968. 
(b) The warranty period shall begin 

on the date the vehicle is delivered to 

its ultimate purchaser, or if the vehicle 

is first placed in service as a ‘‘demon-

strator’’ or ‘‘company’’ car prior to de-

livery, on the date it is first placed in 

service. 

[45 FR 34839, May 22, 1980, as amended at 54 

FR 32587, Aug. 8, 1989] 

§ 85.2104 Owners’ compliance with in-
structions for proper maintenance 
and use. 

(a) An emission performance war-

ranty claim may be denied on the basis 

of noncompliance by a vehicle owner 

with the written instructions for prop-

er maintenance and use. 
(b) When determining whether an 

owner has complied with the written 

instructions for proper maintenance 

and use, a vehicle manufacturer may 

require an owner to submit evidence of 

compliance only with those written 

maintenance instructions for which the 

manufacturer has an objective reason 

for believing: 

(1) Were not performed; and 

(2) If not performed could be the 

cause of the particular vehicle’s ex-

ceeding applicable emission standards. 

(c) Evidence of compliance with a 

maintenance instruction may consist 

of: 

(1) A maintenance log book which 

has been validated at the approximate 

time or mileage intervals specified for 

service by someone who regularly en-

gages in the business of servicing auto-

mobiles for the relevant maintenance 

instruction(s); or 

(2) A showing that the vehicle has 

been submitted for scheduled mainte-

nance servicing at the approximate 

time or mileage intervals specified for 

service to someone who regularly en-

gages in the business of servicing auto-

mobiles for the purpose of performing 

the relevant maintenance; or 

(3) A statement by the vehicle owner 

that he or she performed the mainte-

nance at the approximate time or mile-

age interval specified including a show-

ing, 

(i) That the owner purchased and 

used proper parts, and 

(ii) Upon request by the vehicle man-

ufacturer, that the owner is able to 

perform the maintenance properly. 

(d) Except as provided in paragraph 

(e) of this section, the time/mileage in-

terval for scheduled maintenance serv-

ices shall be the service interval speci-

fied for the part in the written instruc-

tions for proper maintenance and use. 

(e) For certified parts having a main-

tenance or replacement interval dif-

ferent from that specified in the writ-

ten instructions for proper mainte-

nance and use, the time/mileage inter-

val shall be the service interval for 

which the part was certified. 

(f) The owner may perform mainte-

nance or have maintenance performed 

more frequently then required in the 

maintenance instructions. 

(g) Except as provided in paragraph 

(h) of this section, a manufacturer may 
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deny an emission performance war-

ranty claim on the basis of noncompli-

ance with the written instructions for 

proper maintenance and use only if: 

(1) An owner is not able to comply 

with a request by a manufacturer for 

evidence pursuant to paragraph (c) of 

this section; or 

(2) Notwithstanding the evidence pre-

sented pursuant to paragraph (c) of 

this section, the manufacturer is able 

to prove that the vehicle failed an 

emission short test because: 

(i) The vehicle was abused, or 

(ii) An instruction for the proper 

maintenance and use was performed in 

a manner resulting in a component’s 

being improperly installed or a compo-

nent or related parameter’s being ad-

justed substantially outside of the 

manufacturer’s specifications, or 

(iii) Unscheduled maintenance was 

performed on a vehicle which resulted 

in the removing or rendering inoper-

ative of any component affecting the 

vehicle’s emissions. 

(h) In no case may a manufacturer 

deny an emission performance war-

ranty claim on the basis of: 

(1) Warranty work or predelivery 

service performed by any facility au-

thorized by the vehicle manufacturer 

to perform such work or service; or 

(2) Work performed in an emergency 

situation to rectify an unsafe condi-

tion, including an unsafe driveability 

condition, attributable to the manufac-

turer, provided the vehicle owner has 

taken steps to put the vehicle back in 

a conforming condition in a timely 

manner; or 

(3) The use of any uncertified part or 

non-compliance with any written in-

struction for proper maintenance and 

use which is not relevant to the reason 

that the vehicle failed to comply with 

applicable emission standards; or 

(4) Any cause attributable to the ve-

hicle manufacturer; or 

(5) The use of any fuel which is com-

monly available in the geographical 

area in which the vehicle or engine is 

located, unless the written instructions 

for proper maintenance and use specify 

that the use of that fuel would ad-

versely affect the emission control de-

vices and systems of the vehicle, and 

there is commonly available informa-

tion for the owner to identify the prop-

er fuel to be used. 

[45 FR 34839, May 22, 1980, as amended at 54 

FR 32587, Aug. 8, 1989] 

§ 85.2105 Aftermarket parts. 

(a) No valid emission performance 

warranty claim shall be denied on the 

basis of the use of a properly installed 

certified aftermarket part in the main-

tenance or repair of a vehicle. A vehi-

cle manufacturer that honors a valid 

emission performance warranty claim 

involving a certified aftermarket part 

may seek reimbursement for reason-

able expenses incurred in honoring the 

claim by following the warranty claim 

procedures listed in § 85.2107(c). 

(b) Except as provided in § 85.2104(h), 

a vehicle manufacturer may deny an 

emission performance warranty claim 

on the basis of an uncertified 

aftermarket part used in the mainte-

nance or repair of a vehicle if the vehi-

cle manufacturer can demonstrate that 

the vehicle’s failure to meet emission 

standards was caused by use of the 

uncertified part. A warranty claim 

may be denied if the vehicle manufac-

turer submits a written document to 

the vehicle owner that the vehicle 

owner is unable or unwilling to refute. 

The document must: 

(1) Establish a causal connection be-

tween the emissions short test failure 

and use of the uncertified part, and, 

(2) Assert that: 

(i) Removal of the uncertified part 

and installation of any comparable cer-

tified or original equipment part pre-

viously removed or replaced during in-

stallation of the uncertified part will 

resolve the observed emissions failure 

in the vehicle, and/or 

(ii) Use of the uncertified part has 

caused subsequent damage to other 

specified certified components such 

that replacement of these components 

would also be necessary to resolve the 

observed vehicle emissions failure, and, 

(3) List all objective evidence as de-

fined in § 85.2102 that was used in the 

determination to deny warranty. This 

evidence must be made available to the 

vehicle owner or EPA upon request, 

and 

(c) A part not required to be replaced 

at a definite interval in accordance 
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control information label: ‘‘THIS VE-
HICLE HAS A LIMITED EXEMPTION 
AS AN EMERGENCY VEHICLE.’’ 

[64 FR 23925, May 4, 1999, as amended at 65 

FR 6853, Feb. 10, 2000; 65 FR 59969, Oct. 6, 2000; 

70 FR 72928, Dec. 8, 2005; 77 FR 34146, June 8, 

2012] 

§ 86.1808–01 Maintenance instructions. 
(a) The manufacturer shall furnish or 

cause to be furnished to the purchaser 

of each new motor vehicle subject to 

the standards prescribed in this sub-

part, as applicable, written instruc-

tions for the proper maintenance and 

use of the vehicle, by the purchaser 

consistent with the provisions of 

§ 86.1834–01, which establishes what 

scheduled maintenance the Adminis-

trator approves as being reasonable 

and necessary. 
(1) The maintenance instructions re-

quired by this section shall be in clear, 

and to the extent practicable, nontech-

nical language. 
(2) The maintenance instructions re-

quired by this section shall contain a 

general description of the documenta-

tion which the manufacturer will re-

quire from the ultimate purchaser or 

any subsequent purchaser as evidence 

of compliance with the instructions. 
(b) Instructions provided to pur-

chasers under paragraph (a) of this sec-

tion shall specify the performance of 

all scheduled maintenance performed 

by the manufacturer on certification 

durability vehicles and, in cases where 

the manufacturer performs less main-

tenance on certification durability 

data vehicles than the allowed limit, 

may specify the performance of any 

scheduled maintenance allowed under 

§ 86.1834–01. 
(c) Scheduled emission-related main-

tenance in addition to that performed 

under § 86.1834–01 may only be rec-

ommended to offset the effects of ab-

normal in-use operating conditions, ex-

cept as provided in paragraph (d) of 

this section. The manufacturer shall be 

required to demonstrate, subject to the 

approval of the Administrator, that 

such maintenance is reasonable and 

technologically necessary to assure the 

proper functioning of the emission con-

trol system. Such additional rec-

ommended maintenance shall be clear-

ly differentiated, in a form approved by 

the Administrator, from that approved 

under § 86.1834–01. 

(d) Inspections of emission-related 

parts or systems with instructions to 

replace, repair, clean, or adjust the 

parts or systems if necessary, are not 

considered to be items of scheduled 

maintenance which insure the proper 

functioning of the emission control 

system. Such inspections, and any rec-

ommended maintenance beyond that 

approved by the Administrator as rea-

sonable and necessary under para-

graphs (a), (b), and (c) of this section, 

may be included in the written instruc-

tions furnished to vehicle owners under 

paragraph (a) of this section, provided 

that such instructions clearly state, in 

a form approved by the Administrator, 

that the owner need not perform such 

inspections or recommended mainte-

nance in order to maintain the emis-

sion warranty or manufacturer recall 

liability. 

(e) If the vehicle has been granted an 

alternative useful life period under the 

provisions of § 86.1805–01(c), the manu-

facturer may choose to include in such 

instructions an explanation of the dis-

tinction between the alternative useful 

life specified on the label, and the 

emissions defect and emissions per-

formance warranty period. The expla-

nation must clearly state that the use-

ful life period specified on the label 

represents the average period of use up 

to retirement or rebuild for the test 

group represented by the engine used 

in the vehicle. An explanation of how 

the actual useful lives of engines used 

in various applications are expected to 

differ from the average useful life may 

be included. The explanation(s) shall be 

in clear, non-technical language that is 

understandable to the ultimate pur-

chaser. 

(f) Emission control diagnostic serv-

ice information: 

(1) Manufacturers are subject to the 

provisions of this paragraph (f) begin-

ning in the 2001 model year for manu-

facturers of light-duty vehicles and 

light-duty trucks, and beginning in the 

2005 model year for manufacturers of 

heavy-duty vehicles and heavy-duty 

engines weighing 14,000 pounds gross 

vehicle weight (GVW) and less that are 

subject to the OBD requirements of 

this part. 
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(2) General requirements. (i) Manufac-

turers shall furnish or cause to be fur-

nished to any person engaged in the re-

pairing or servicing of motor vehicles 

or motor vehicle engines, or the Ad-

ministrator upon request, any and all 

information needed to make use of the 

on-board diagnostic system and such 

other information, including instruc-

tions for making emission-related diag-

noses and repairs, including but not 

limited to service manuals, technical 

service bulletins, recall service infor-

mation, bi-directional control informa-

tion, and training information, unless 

such information is protected by sec-

tion 208(c) of the Act as a trade secret. 

No such information may be withheld 

under section 208(c) of the Act if that 

information is provided (directly or in-

directly) by the manufacturer to fran-

chised dealers or other persons engaged 

in the repair, diagnosing, or servicing 

of motor vehicles or motor vehicle en-

gines. 

(ii) Definitions. The following defini-

tions apply for this paragraph (f): 

(A) Aftermarket service provider 

means any individual or business en-

gaged in the diagnosis, service, and re-

pair of a motor vehicle or engine, who 

is not directly affiliated with a manu-

facturer or manufacturer-franchised 

dealership. 

(B) Bi-directional control means the 

capability of a diagnostic tool to send 

messages on the data bus that tempo-

rarily overrides the module’s control 

over a sensor or actuator and gives 

control to the diagnostic tool operator. 

Bi-directional controls do not create 

permanent changes to engine or com-

ponent calibrations. 

(C) Data stream information means 

information (i.e., messages and param-

eters) originated within the vehicle by 

a module or intelligent sensors (i.e., a 

sensor that contains and is controlled 

by its own module) and transmitted be-

tween a network of modules and/or in-

telligent sensors connected in parallel 

with either one or more communica-

tion wires. The information is broad-

cast over the communication wires for 

use by the OBD system to gather infor-

mation on emissions-related compo-

nents or systems and from other vehi-

cle modules that may impact emis-

sions, including but not limited to sys-

tems such as chassis or transmission. 

For the purposes of this section, data 

stream information does not include 

engine calibration related information, 

or any data stream information from 

systems or modules that do not impact 

emissions. 

(D) Emissions-related information 

means any information related to the 

diagnosis, service, and repair of emis-

sions-related components. Emissions- 

related information includes, but is not 

limited to, information regarding any 

system, component or part of a vehicle 

that controls emissions and any sys-

tem, component and/or part associated 

with the powertrain system, including, 

but not limited to: 

(1) The engine, the fuel system and 

ignition system; 

(2) Information for any system, com-

ponent or part that is likely to impact 

emissions, such as transmission sys-

tems, and any other information speci-

fied by the Administrator to be rel-

evant to the diagnosis and repair of an 

emissions-related problem; and 

(3) Any other information specified 

by the Administrator to be relevant for 

the diagnosis and repair of an emis-

sions-related failure found through the 

inspection and maintenance program 

after such finding has been commu-

nicated to the affected manufac-

turer(s). 

(E) Emissions-related training infor-

mation means any information related 

to training or instruction for the pur-

pose of the diagnosis, service, and re-

pair of emissions-related components. 

(F) Enhanced service and repair in-

formation means information which is 

specific for an original equipment man-

ufacturer’s brand of tools and equip-

ment. This includes computer or anti- 

theft system initialization information 

necessary for the completion of any 

emissions-related repair on motor vehi-

cles that employ integral vehicle secu-

rity systems. 

(G) Equipment and tool company 

means a registered automotive equip-

ment or software company either pub-

lic or private that is engaged in, or 

plans to engage in, the manufacture of 

automotive scan tool reprogramming 

equipment or software. 

(H) Generic service and repair infor-

mation means information which is not 
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specific for an original equipment man-

ufacturer’s brand of tools and equip-

ment. 

(I) Indirect information means any 

information that is not specifically 

contained in the service literature, but 

is contained in items such as tools or 

equipment provided to franchised deal-

ers (or others). This includes computer 

or anti-theft system initialization in-

formation necessary for the completion 

of any emissions-related repair on 

motor vehicles that employ integral 

vehicle security systems. 

(J) Intermediary means any indi-

vidual or entity, other than an original 

equipment manufacturer, which pro-

vides service or equipment to 

aftermarket service providers. 

(K) Manufacturer-franchised dealer-

ship means any service provider with 

which a manufacturer has a direct 

business relationship. 

(L) Third-party information provider 

means any individual or entity, other 

than an original equipment manufac-

turer, who consolidates manufacturer 

service information and makes this in-

formation available to aftermarket 

service providers. 

(M) Third-party training provider 

means any individual or entity, other 

than an original equipment manufac-

turer who develops and/or delivers in-

structional and educational material 

for automotive training courses. 

(3) Information dissemination. By De-

cember 24, 2003, each manufacturer 

shall provide or cause to be provided to 

the persons specified in paragraph 

(f)(2)(i) of this section and to any other 

interested parties a manufacturer-spe-

cific World Wide Web site containing 

the information specified in paragraph 

(f)(2)(i) of this section for 2001 and later 

model year vehicles which have been 

offered for sale; this requirement does 

not apply to indirect information, in-

cluding the information specified in 

paragraphs (f)(12) through (f)(16) of this 

section. Upon request and approval of 

the Administrator, manufacturers who 

can demonstrate significant hardship 

in complying with this provision with-

in four months after the effective date 

may request an additional six months 

lead time to meet this requirement. 

Each manufacturer Web site shall: 

(i) Provide access in full-text to all of 

the information specified in paragraph 

(f)(5) of this section. 

(ii) Be updated at the same time as 

manufacturer-franchised dealership 

World Wide Web sites; 

(iii) Provide users with a description 

of the minimum computer hardware 

and software needed by the user to ac-

cess that manufacturer’s information 

(e.g., computer processor speed and op-

erating system software). This descrip-

tion shall appear when users first log- 

on to the home page of the manufac-

turer’s Web site. 

(iv) Provide Short-Term (24 to 72 

hours), Mid-Term (30-day period), and 

Long-Term (365-day period) Web site 

subscription options to any person 

specified in paragraph (f)(2)(i) of this 

section whereby the user will be able to 

access the site, search for the informa-

tion, and purchase, view and print the 

information at a fair and reasonable 

cost as specified in paragraph (f)(7) of 

this section for each of the options. In 

addition, for each of the subscription 

options, manufacturers are required to 

make their entire site accessible for 

the respective period of time and price. 

In other words, a manufacturer may 

not limit any or all of the subscription 

options to just one make or one model. 

(v) Allow the user to search the man-

ufacturer Web site by various topics in-

cluding but not limited to model, 

model year, key words or phrases, etc., 

while allowing ready identification of 

the latest vehicle calibration. Manu-

facturers who do not use model year to 

classify their vehicles in their service 

information may use an alternate vehi-

cle delineation such as body series. 

Any manufacturer utilizing this flexi-

bility shall create a cross-reference to 

the corresponding model year and pro-

vide this cross-reference on the manu-

facturer Web site home page. 

(vi) Provide accessibility using com-

mon, readily available software and 

shall not require the use of software, 

hardware, viewers, or browsers that are 

not readily available to the general 

public. Manufacturers shall also pro-

vide hyperlinks to any plug-ins, view-

ers or browsers (e.g. Adobe Acrobat or 

Netscape) needed to access the manu-

facturer Web site. 
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(vii) Allow simple hyper-linking to 

the manufacturer Web site from gov-

ernment Web sites and automotive-re-

lated Web sites. 

(viii) Allow access to the manufac-

turer Web sites with no limits on the 

modem speed by which aftermarket 

service providers or other interested 

parties can connect to the manufac-

turer Web site. 

(ix) Possess sufficient server capacity 

to allow ready access by all users and 

have sufficient capacity to assure that 

all users may obtain needed informa-

tion without undue delay. 

(x) Correct or delete broken Web 

links on a weekly basis. 

(xi) Allow for Web site navigation 

that does not require a user to return 

to the manufacturer home page or a 

search engine in order to access a dif-

ferent portion of the site. 

(xii) Allow all users to print out any 

and all of the materials required to be 

made available on the manufacturers 

Web site, including the ability to print 

it at the users location. 

(4) Small volume provisions for informa-
tion dissemination. (i) Manufacturers 

with annual sales of less than 5,000 ve-

hicles shall have until June 28, 2004 to 

launch their individual Web sites as re-

quired by paragraph (f)(3) of this sec-

tion. 

(ii) Manufacturers with annual sales 

of less than 1,000 vehicles may, in lieu 

of meeting the requirement of para-

graph (f)(3) of this section, request the 

Administrator to approve an alter-

native method by which the required 

emissions-related information can be 

obtained by the persons specified in 

paragraph (f)(2)(i) of this section. 

(5) Required information. All informa-

tion relevant to the diagnosis and com-

pletion of emissions-related repairs 

shall be posted on manufacturer Web 

sites. This excludes indirect informa-

tion specified in paragraphs (f)(6) and 

(f)(12) through (f)(16) of this section. To 

the extent that this information does 

not already exist in some form for 

their manufacturer-franchised dealer-

ships, manufacturers are required to 

develop and make available the infor-

mation required by this section to both 

their manufacturer-franchised dealer-

ships and the aftermarket. The re-

quired information includes, but is not 

limited to: 

(i) Manuals, including subsystem and 

component manuals developed by a 

manufacturer’s third party supplier 

that are made available to manufac-

turer-franchised dealerships, technical 

service bulletins (TSBs), recall service 

information, diagrams, charts, and 

training materials. Manuals and other 

such service information from third 

party suppliers are not required to be 

made available in full-text on manufac-

turer Web sites as described in para-

graph (f)(3) of this section. Rather, 

manufacturers must make available on 

the manufacturer Web site as required 

by paragraph (f)(3) of this section an 

index of the relevant information and 

instructions on how to order such third 

party information. In the alternative, a 

manufacturer can create a link from 

its Web site to the Web site(s) of the 

third party supplier. 

(ii) OBD system information which 

includes, but is not limited to, the fol-

lowing: 

(A) A general description of the oper-

ation of each monitor, including a de-

scription of the parameter that is being 

monitored; 

(B) A listing of all typical OBD diag-

nostic trouble codes associated with 

each monitor; 

(C) A description of the typical ena-

bling conditions (either generic or 

monitor-specific) for each monitor (if 

equipped) to execute during vehicle op-

eration, including, but not limited to, 

minimum and maximum intake air and 

engine coolant temperature, vehicle 

speed range, and time after engine 

startup. In addition, manufacturers 

shall list all monitor-specific OBD 

drive cycle information for all major 

OBD monitors as equipped including, 

but not limited to, catalyst, catalyst 

heater, oxygen sensor, oxygen sensor 

heater, evaporative system, exhaust 

gas re-circulation (EGR), secondary 

air, and air conditioning system. Addi-

tionally, for diesel vehicles under 14,000 

pounds GVWR which also perform mis-

fire, fuel system and comprehensive 

component monitoring under specific 

driving conditions (i.e., non-continuous 
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monitoring; as opposed to spark igni-

tion engines that monitor these sys-

tems under all conditions or contin-

uous monitoring), the manufacturer 

shall make available monitor-specific 

drive cycles. Any manufacturer who 

develops generic drive cycles, either in 

addition to, or instead of, monitor-spe-

cific drive cycles shall also make these 

available in full-text on manufacturer 

Web sites; 

(D) A listing of each monitor se-

quence, execution frequency and typ-

ical duration; 

(E) A listing of typical malfunction 

thresholds for each monitor; 

(F) For OBD parameters for specific 

vehicles that deviate from the typical 

parameters, the OBD description shall 

indicate the deviation and provide a 

separate listing of the typical values 

for those vehicles; 

(G) Identification and scaling infor-

mation necessary to interpret and un-

derstand data available to a generic 

scan tool through ‘‘mode 6’’, pursuant 

to Society of Automotive Engineers 

SAE J1979, ‘‘EE Diagnostic Test 

Modes’’(Incorporated by reference, see 

§ 86.1). 

(H) Algorithms, look-up tables, or 

any values associated with look-up ta-

bles are not required to be made avail-

able. 

(iii) Any information regarding any 

system, component, or part of a vehicle 

monitored by the OBD system that 

could in a failure mode cause the OBD 

system to illuminate the malfunction 

indicator light (MIL); 

(iv) Any information on other sys-

tems that can effect the emission sys-

tem within a multiplexed system (in-

cluding how information is sent be-

tween emission-related system mod-

ules and other modules on a multi-

plexed bus); 

(v) Manufacturer-specific emissions- 

related diagnostic trouble codes (DTCs) 

and any related service bulletins, trou-

ble shooting guides, and/or repair pro-

cedures associated with these manufac-

turer-specific DTCs; and 

(vi) Information regarding how to ob-

tain the information needed to perform 

reinitialization of any vehicle com-

puter or anti-theft system following an 

emissions-related repair. 

(6) Anti-theft system initialization infor-
mation. Computer or anti-theft system 

initialization information and/or re-

lated tools necessary for the proper in-

stallation of on-board computers or 

necessary for the completion of any 

emissions-related repair on motor vehi-

cles that employ integral vehicle secu-

rity systems or the repair or replace-

ment of any other emission-related 

part shall be made available at a fair 

and reasonable cost to the persons 

specified in paragraph (f)(2)(i) of this 

section. 

(i) Except as provided under para-

graph (f)(6)(ii) of this section, manufac-

turers must make this information 

available to persons specified in para-

graph (f)(2)(i) of this section, such that 

such persons will not need any special 

tools or manufacturer-specific scan 

tools to perform the initialization. 

Manufacturers may make such infor-

mation available through, for example, 

generic aftermarket tools, a pass- 

through device, or inexpensive manu-

facturer specific cables. 

(ii) A manufacturer may request Ad-

ministrator approval for an alternative 

means to re-initialize vehicles for some 

or all model year vehicles through the 

2007 model year by 1 month following 

the effective date of the final rule. The 

Administrator shall approve the re-

quest only after the following condi-

tions have been met: 

(A) The manufacturer must dem-

onstrate that the availability of such 

information to aftermarket service 

providers would significantly increase 

the risk of vehicle theft. 

(B) The manufacturer must make 

available a reasonable alternative 

means to install or repair computers, 

or to otherwise repair or replace an 

emission-related part. 

(C) Any alternative means proposed 

by a manufacturer cannot require 

aftermarket technicians to use a man-

ufacturer-franchised dealership to ob-

tain information or special tools to re- 

initialize the anti-theft system. All in-

formation must come directly from the 

manufacturer or a single manufac-

turer-specified designee. 

(D) Any alternative means proposed 

by and manufacturer must be available 

to aftermarket technicians at a fair 

and reasonable price. 
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(E) Any alternative must be available 

to aftermarket technicians within 

twenty-four hours of the initial re-

quest. 

(F) Any alternative must not require 

the purchase of a special tool or tools, 

including manufacturer-specific tools, 

to complete this repair. Alternatives 

may include lease of such tools, but 

only for appropriately minimal cost. 

(G) In lieu of leasing their manufac-

turer-specific tool to meet this require-

ment, a manufacturer may also release 

the necessary information to equip-

ment and tool manufacturers for incor-

poration into aftermarket scan tools. 

Any manufacturer choosing this option 

must release the information to equip-

ment and tool manufacturers within 60 

days of Administrator approval. Manu-

facturers may also comply with this re-

quirement using SAE J2534 for some or 

all model years through model year 

2007. 

(7) Cost of required information. (i) All 

information required to be made avail-

able by this section, shall be made 

available at a fair and reasonable price. 

In determining whether a price is fair 

and reasonable, consideration may be 

given to relevant factors, including, 

but not limited to, the following: 

(A) The net cost to the manufac-

turer-franchised dealerships for similar 

information obtained from manufac-

turers, less any discounts, rebates, or 

other incentive programs. 

(B) The cost to the manufacturer for 

preparing and distributing the informa-

tion, excluding any research and devel-

opment costs incurred in designing and 

implementing, upgrading or altering 

the onboard computer and its software 

or any other vehicle part or compo-

nent. Amortized capital costs for the 

preparation and distribution of the in-

formation may be included. 

(C) The price charged by other manu-

facturers for similar information. 

(D) The price charged by manufactur-

ers for similar information prior to the 

launch of manufacturer Web sites. 

(E) The ability of aftermarket tech-

nicians or shops to afford the informa-

tion. 

(F) The means by which the informa-

tion is distributed. 

(G) The extent to which the informa-

tion is used, which includes the number 

of users, and frequency, duration, and 

volume of use. 

(H) Inflation. 

(ii) By August 26, 2003, each manufac-

turer shall submit to the Adminis-

trator a request for approval of their 

pricing structure for their Web sites 

and amounts to be charged for the in-

formation required to be made avail-

able under paragraphs (f)(3) and (f)(5) of 

this section. Subsequent to the ap-

proval of the manufacturer Web site 

pricing structure, each manufacturer 

shall notify the Administrator upon 

the increase in price of any one or all 

of the subscription options of 20 per-

cent or more above the previously ap-

proved price, taking inflation into ac-

count. 

(A) The manufacturer shall submit a 

request to the Administrator that sets 

forth a detailed description of the pric-

ing structure and amounts, and support 

for the position that the pricing struc-

ture and amounts are fair and reason-

able by addressing, at a minimum, each 

of the factors specified in paragraph 

(f)(7)(i) of this section. 

(B) The Administrator will act upon 

on the request within 180 days fol-

lowing receipt of a complete request or 

following receipt of any additional in-

formation requested by the Adminis-

trator. 

(C) The Administrator may decide 

not to approve, or to withdraw ap-

proval for a manufacturer’s pricing 

structure and amounts based on a con-

clusion that this pricing structure and/ 

or amounts are not, or are no longer, 

fair and reasonable, by sending written 

notice to the manufacturer explaining 

the basis for this decision. 

(D) In the case of a decision by the 

Administrator not to approve or to 

withdraw approval, the manufacturer 

shall within three months following 

notice of this decision, obtain Adminis-

trator approval for a revised pricing 

structure and amounts by following 

the approval process described in this 

paragraph (f)(7)(ii). 

(8) Unavailable information. Any infor-

mation which is not provided at a fair 

and reasonable price shall be consid-

ered unavailable, in violation of these 

regulations and section 202(m)(5) of the 

Clean Air Act. 
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(9) Third-party information providers. 
By December 24, 2003, manufacturers 

shall, for model year 2004 and later ve-

hicles and engines, make available to 

third-party information providers as 

defined in paragraph (f)(2)(ii) of this 

section with whom they engage in li-

censing or business arrangements; 

(i) The required emissions-related in-

formation as specified in paragraph 

(f)(5) of this section either: 

(A) Directly in electronic format 

such as diskette or CD-ROM using non- 

proprietary software, in English; or 

(B) Indirectly via a Web site other 

than that required by paragraph (f)(3) 

of this section; 

(ii) For any manufacturer who uti-

lizes an automated process in their 

manufacturer-specific scan tool for di-

agnostic fault trees, the data schema, 

detail specifications, including cat-

egory types/codes and vehicle codes, 

and data format/content structure of 

the diagnostic trouble trees. 

(iii) Manufacturers can satisfy the re-

quirement of paragraph (f)(9)(ii) of this 

section by making available diagnostic 

trouble trees on their manufacturer 

Web sites in full-text. 

(iv) Manufacturers are not respon-

sible for the accuracy of the informa-

tion distributed by third parties. How-

ever, where manufacturers charge in-

formation intermediaries for informa-

tion, whether through licensing agree-

ments or other arrangements, manu-

facturers are responsible for inaccura-

cies contained in the information they 

provide to third-party information pro-

viders. 

(10) Required emissions-related training 
information. By December 24, 2003, for 

emissions-related training informa-

tion, manufacturers shall: 

(i) Video tape or otherwise duplicate 

and make available for sale on manu-

facturer Web sites within 30 days after 

transmission any emissions-related 

training courses provided to manufac-

turer-franchised dealerships via the 

Internet or satellite transmission; 

(ii) Provide on the manufacturer Web 

site an index of all emissions-related 

training information available for pur-

chase by aftermarket service providers 

for 1994 and newer vehicles. For model 

years subsequent to 2003, the required 

information must be made available 

for purchase within 3 months of model 

introduction and then must be made 

available at the same time it is made 

available to manufacturer-franchised 

dealerships, whichever is earlier. The 

index shall describe the title of the 

course or instructional session, the 

cost of the video tape or duplicate, and 

information on how to order the 

item(s) from the manufacturer Web 

site. All of the items available must be 

shipped within 24 hours of the order 

being placed and are to be made avail-

able at a fair and reasonable price as 

described in section (f)(7) of this sec-

tion. Manufacturers unable to meet the 

24 hour shipping requirement under cir-

cumstances where orders exceed supply 

and additional time is needed by the 

distributor to reproduce the item being 

ordered, may exceed the 24 hour ship-

ping requirement, but in no instance 

can take longer than 14 days to ship 

the item. 

(iii) Provide access to third-party 

training providers as defined in para-

graph (f)(2)(ii) of this section all emis-

sion-related training courses trans-

mitted via satellite or Internet offered 

to their manufacturer-franchised deal-

erships. Manufacturers may not charge 

unreasonable up-front fees to third- 

party training providers for this ac-

cess, but may require a royalty, per-

centage, or other arranged fee based on 

per-use enrollment/subscription basis. 

Manufacturers may take reasonable 

steps to protect any copyrighted infor-

mation and are not required to provide 

this information to parties that do not 

agree to such steps. 

(11) Timeliness and maintenance of in-
formation dissemination. (i) General re-

quirements. Subsequent to the initial 

launch of the manufacturer’s Web site, 

manufacturers must make the informa-

tion required under paragraph (f)(5) of 

this section available on their Web site 

within six months of model introduc-

tion, or at the same time it is made 

available to manufacturer-franchised 

dealerships, whichever is earlier. After 

this six-month period, the information 

must be available and updated on the 

manufacturer Web site at the same 

time that the updated information is 

made available to manufacturer-fran-

chised dealerships, except as otherwise 

specified in this section. 
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(ii) Archived information. Manufactur-

ers must maintain the required infor-

mation on their Web sites in full-text 

as defined in paragraph (f)(5) of this 

section for a minimum of 15 years after 

model introduction. Subsequent to this 

fifteen year period, manufacturers may 

archive the information in the manu-

facturer’s format of choice and provide 

an index of the archived information 

on the manufacturer Web site and how 

it can be obtained by interested par-

ties. Manufacturers shall index their 

available information with a title that 

adequately describes the contents of 

the document to which it refers. Manu-

facturers may allow for the ordering of 

information directly from their Web 

site, or from a Web site hyperlinked to 

the manufacturer Web site. In the al-

ternative, manufacturers shall list a 

phone number and address where 

aftermarket service providers can call 

or write to obtain the desired informa-

tion. Manufacturers must also provide 

the price of each item listed, as well as 

the price of items ordered on a sub-

scription basis. To the extent that any 

additional information is added or 

changed for these model years, manu-

facturers shall update the index as ap-

propriate. Manufacturers will be re-

sponsible for ensuring that all informa-

tion, including information that is dis-

tributed through information distribu-

tors, is provided within one regular 

business day of receiving the order. 

Items that are less than 20 pages (e.g. 

technical service bulletins) shall be 

faxed, if requested, to the requestor 

and distributors are required to deliver 

the information overnight if requested 

and paid for by the ordering party. 

Archived information must be made 

available on demand and at a fair and 

reasonable price. 

(12) Reprogramming information. (i) 

Manufacturers shall make available to 

the persons specified in paragraph 

(f)(2)(i) of this section all emissions-re-

lated recalibration or reprogramming 

events (including driveability re-

programming events that may affect 

emissions) in the format of its choice 

at the same time they are made avail-

able to manufacturer-franchised deal-

erships. This requirement takes effect 

on September 25, 2003, and within 3 

months of model introduction for all 

new model years. 

(ii) Manufacturers shall provide per-

sons specified in paragraph (f)(2)(i) of 

this section with an efficient and cost- 

effective method for identifying wheth-

er the calibrations on vehicles are the 

latest to be issued. This requirement 

takes effect on September 25, 2003, and 

within 3 months of model introduction 

for all new model years. 

(iii) For all 2004 and later OBD vehi-

cles equipped with reprogramming ca-

pability, manufacturers shall comply 

with SAE J2534 (Incorporated by ref-

erence, see § 86.1). Any manufacturer 

who cannot comply with SAE J2534 in 

model year 2004 may request one year 

additional lead time from the Adminis-

trator. 

(iv) For model years 2004 and later, 

manufacturers shall make available to 

aftermarket service providers the nec-

essary manufacturer-specific software 

applications and calibrations needed to 

initiate pass-through reprogramming. 

This software shall be able to run on a 

standard personal computer that uti-

lizes standard operating systems as 

specified in SAE J2534 (Incorporated by 

reference, see § 86.1). 

(v) For model years prior to 2004, 

manufacturers may use SAE J2534 as 

described above, provided they make 

available to the aftermarket any addi-

tional required hardware (i.e., cables). 

Manufacturers may not require the 

purchase or use of a manufacturer-spe-

cific scan tool to receive or use this ad-

ditional hardware. Manufacturers must 

also make available the necessary 

manufacturer-specific software appli-

cations and calibrations needed to ini-

tiate pass-through reprogramming. 

Manufacturers must also make avail-

able to equipment and tool companies 

any information needed to develop 

aftermarket equivalents of the manu-

facturer-specific hardware. 

(vi) Manufacturers may take any rea-

sonable business precautions necessary 

to protect proprietary business infor-

mation and are not required to provide 

this information to any party that does 

not agree to these reasonable business 

precautions. The requirement to make 

hardware available and to release the 

information to equipment and tool 

companies takes effect on September 
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25, 2003, and within 3 months of model 

introduction for all new model years. 

(vii) Manufacturers who cannot com-

ply with paragraphs (f)(12)(v) and 

(f)(12)(vi) of this section shall make 

available to equipment and tool com-

panies by September 25, 2003 the fol-

lowing information necessary for re-

programming the ECU: 

(A) The physical hardware require-

ments for reprogramming events or 

tools (e.g. system voltage require-

ments, cable terminals/pins, connec-

tions such as RS232 or USB, wires, 

etc.). 

(B) ECU data communication (e.g. se-

rial data protocols, transmission speed 

or baud rate, bit timing requirements, 

etc.). 

(C) Information on the application 

physical interface (API) or layers (de-

scriptions for procedures such as con-

nection, initialization, performing and 

verifying programming/download, and 

termination). 

(D) Vehicle application information 

or any other related service informa-

tion such as special pins and voltages 

for reprogramming events or addi-

tional vehicle connectors that require 

enablement and specifications for the 

enablement. 

(E) Information that describes what 

interfaces or combinations of inter-

faces are used to deliver calibrations 

from database media (e.g. PC using 

CDROM to the reprogramming device 

e.g. scan tool or black box). 

(viii) A manufacturer can propose an 

alternative to the requirements of 

paragraph (f)(12)(vii) of this section for 

how aftermarket service providers can 

reprogram an ECU. The Administrator 

will approve this alternative if the 

manufacturer demonstrates all of the 

following: 

(A) That it cannot comply with para-

graph (f)(12)(v) of this section for the 

vehicles subject to the alternative 

plan; 

(B) That a very small percentage of 

its vehicles in model years prior to 2004 

cannot be reprogrammed with the pro-

visions described in paragraph (f)(12)(v) 

of this section, or that releasing the in-

formation to tool companies would 

likely not result in this information 

being incorporated into aftermarket 

tools; and 

(C) That aftermarket service pro-

viders will be able to reprogram 

promptly at a reasonable cost. 

(ix) In meeting the requirements of 

paragraphs (f)(12)(v) through (f)(12)(vii) 

of this section, manufacturers may 

take any reasonable business pre-

cautions necessary to protect propri-

etary business information and are not 

required to provide this information to 

any party that does not agree to these 

reasonable business precautions. 

(13) Generic and enhanced information 
for scan tools. By September 25, 2003, 

manufacturers shall make available to 

equipment and tool companies all ge-

neric and enhanced service information 

including bi-directional control and 

data stream information as defined in 

paragraph (f)(2)(ii) of this section. This 

requirement applies for 2001 and later 

model year vehicles. 

(i) The information required by this 

paragraph (f)(13) of this section shall be 

provided electronically using common 

document formats to equipment and 

tool companies with whom they have 

appropriate licensing, contractual, and/ 

or confidentiality arrangements. To 

the extent that a central repository for 

this information (e.g. the TEK-NET li-

brary developed by the Equipment and 

Tool Institute) is used to warehouse 

this information, the Administrator 

shall have free unrestricted access. In 

addition, information required by para-

graph (f)(13) of this section shall be 

made available to equipment and tool 

companies who are not otherwise mem-

bers of any central repository and shall 

have access if the non-members have 

arranged for the appropriate licensing, 

contractual and/or confidentiality ar-

rangements with the manufacturer 

and/or a central repository. 

(ii) In addition to the generic and en-

hanced information defined in para-

graph (f)(2)(ii) of this section, manufac-

turers shall also make available the 

following information necessary for de-

veloping generic diagnostic scan tools: 

(A) The physical hardware require-

ments for data communication (e.g. 

system voltage requirements, cable 

terminals/pins, connections such as 

RS232 or USB, wires, etc.) 

(B) ECU data communication (e.g. se-

rial data protocols, transmission speed 
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or baud rate, bit timing requirements, 

etc.), 

(C) Information on the application 

physical interface (API) or layers. (i.e., 

processing algorithms or software de-

sign descriptions for procedures such as 

connection, initialization, and termi-

nation), 

(D) Vehicle application information 

or any other related service informa-

tion such as special pins and voltages 

or additional vehicle connectors that 

require enablement and specifications 

for the enablement. 

(iii) Any manufacturer who utilizes 

an automated process in its manufac-

turer-specific scan tool for diagnostic 

fault trees shall make available to 

equipment and tool companies the data 

schema, detail specifications, including 

category types/codes and vehicle codes, 

and data format/content structure of 

the diagnostic trouble trees. 

(iv) Manufacturers can satisfy the re-

quirement of this paragraph (f)(13)(iii) 

by making available diagnostic trouble 

trees on their manufacturer Web sites 

in full-text. 

(14) Availability of manufacturer-spe-
cific scan tools. Manufacturers shall 

make available for sale to the persons 

specified in paragraph (f)(2)(i) of this 

section their own manufacturer-spe-

cific diagnostic tools at a fair and rea-

sonable cost. These tools shall also be 

made available in a timely fashion ei-

ther through the manufacturer Web 

site or through a manufacturer-des-

ignated intermediary. Manufacturers 

who develop different versions of one or 

more of their diagnostic tools that are 

used in whole or in part for emission- 

related diagnosis and repair shall in-

sure that all emission-related diagnosis 

and repair information is available for 

sale to the aftermarket at a fair and 

reasonable cost. Manufacturers shall 

provide technical support to 

aftermarket service providers for the 

tools described in this section, either 

themselves or through a third party of 

its choice. Factors for determining fair 

and reasonable cost include, but are 

not limited to: 

(i) The net cost to the manufactur-

er’s franchised dealerships for similar 

tools obtained from manufacturers, 

less any discounts, rebates, or other in-

centive programs; 

(ii) The cost to the manufacturer for 

preparing and distributing the tools, 

excluding any research and develop-

ment costs; 

(iii) The price charged by other man-

ufacturers of similar sizes for similar 

tools; 

(iv) The capabilities and 

functionality of the manufacturer tool; 

(v) The means by which the tools are 

distributed; 

(vi) Inflation; 

(vii) The ability of aftermarket tech-

nicians and shops to afford the tools. 

(15) Changing content of manufacturer- 
specific scan tools. Manufacturers who 

opt to remove non-emissions related 

content from their manufacturer-spe-

cific scan tools and sell them to the 

persons specified in paragraph (f)(2)(i) 

of this section shall adjust the cost of 

the tool accordingly lower to reflect 

the decreased value of the scan tool. 

All emissions-related content that re-

mains in the manufacturer-specific 

tool shall be identical to the informa-

tion that is contained in the complete 

version of the manufacturer specific 

tool. Any manufacturer who wishes to 

implement this option must request 

approval from the Administrator prior 

to the introduction of the tool into 

commerce. 

(16) Special tools. (i) Manufacturers 

who have developed special tools to ex-

tinguish the malfunction indicator 

light (MIL) for Model Years 2001 

through 2003 shall make available the 

necessary information to equipment 

and tool companies to design a com-

parable generic tool. This information 

shall be made available to equipment 

and tool companies no later than Sep-

tember 23, 2003. 

(ii) Manufacturers are prohibited 

from requiring special tools to extin-

guish the malfunction indicator light 

(MIL) beginning with Model Year 2004. 

(17) Reference materials. Manufactur-

ers shall conform with the following 

Society of Automotive Engineers 

(SAE) standards. 

(i) For Web-based delivery of service 

information, manufacturers shall com-

ply with SAE Recommended Practice 

J1930 (Revised, May 1998), ‘‘Electrical/ 

Electronic Systems Diagnostic Terms, 

Definitions, Abbreviations, and Acro-

nyms’’ (Incorporated by reference, see 
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§ 86.1). This recommended practice 

standardizes various terms, abbrevia-

tions, and acronyms associated with 

on-board diagnostics. Manufacturers 

shall comply with SAE J1930 (Incor-

porated by reference, see § 86.1) begin-

ning with Model Year 2004. 

(ii) For identification and scaling in-

formation necessary to interpret and 

understand data available to a generic 

scan tool through ‘‘mode 6’’, manufac-

turers shall comply with SAE Rec-

ommended Practice J1979 (Revised, 

September, 1997), ‘‘EE Diagnostic Test 

Modes’’ (Incorporated by reference, see 

§ 86.1). This recommended practice de-

scribes the implementation of the diag-

nostic test modes for emissions-related 

test data. Manufacturers shall comply 

with SAE J1979 beginning with Model 

Year 2004. 

(iii) For allowing ECU and equipment 

and tool manufacturers to satisfy the 

needs of multiple end users with min-

imum modification to a basic ECU de-

sign, manufacturers shall comply with 

SAE Recommended Practice J2284–3 

(May, 2001), ‘‘High Speed CAN (HSC) for 

Vehicle Applications at 500 KBPS’’ (In-

corporated by reference, see § 86.1). SAE 

J2284–3 establishes standard ECU phys-

ical layer, data link layer, and media 

design criteria. Manufacturers may 

comply with SAE J2284–3 beginning 

with model year 2003 and shall comply 

with SAE J2284–3 beginning with model 

year 2008. 

(iv) For pass-through reprogramming 

capabilities, manufacturers shall com-

ply with SAE Recommended Practice 

J2534 (February, 2002), ‘‘Recommended 

Practice for Pass-Thru Vehicle Pro-

gramming’’ (Incorporated by reference, 

see § 86.1). This recommended practice 

provides technical specifications and 

information that manufacturers must 

supply to equipment and tool compa-

nies to develop aftermarket pass- 

through reprogramming tools. Manu-

facturers shall comply with SAE J2534 

beginning with model year 2004. 

(18) Reporting requirements. Manufac-

turers shall provide to the Adminis-

trator reports on an annual basis with-

in 30 days of the end of the calendar 

year and upon request of the Adminis-

trator, that describe the performance 

of their individual Web sites. These an-

nual reports shall be submitted to the 

Administrator electronically utilizing 

non-proprietary software in the format 

as agreed to by the Administrator and 

the manufacturers. Manufacturers may 

request Administrator approval to re-

port on parameters other than those 

described below if the manufacturer 

can demonstrate that those alternate 

parameters will provide sufficient and 

similar information for the Adminis-

trator to effectively evaluate the man-

ufacturer Web site. These annual re-

ports shall include, at a minimum, 

monthly measurements of the fol-

lowing parameters: 

(i) Total successful requests (meas-

ured in number of files including 

graphic interchange formats (GIFs) and 

joint photographic expert group 

(JPEG) images, i.e. electronic images 

such as wiring or other diagrams or 

pictures). This is defined as the total 

successful request counts of all the 

files which have been requested, in-

cluding pages, graphics, etc. 

(ii) Total failed requests (measured 

in number of files). This is defined as 

the total failed request counts of all 

the files which were requested but 

failed because they could not be found 

or were read-protected. This includes 

pages, graphics, etc. 

(iii) Average data transferred per day 

(measured by bytes). This is defined as 

average amount of data transferred per 

day from one place to another. 

(iv) Daily Summary (measured in 

number of files/pages by day of week). 

This is defined as the total number of 

requests each day of the week, over the 

time period given at the beginning of 

the report. 

(v) Daily report (measured in number 

of files/pages by the day of the month). 

This is defined as how many requests 

there were in each day of a specific 

month. 

(vi) Browser Summary (measured in 

number of files/pages by browser type, 

i.e., Netscape, Internet Explorer). This 

is defined as the versions of a browser 

by vendor. 

(vii) Any other information deemed 

necessary by the Administrator to de-

termine the adequacy of a manufac-

turer Web site. 

(19) Prohibited Acts, Liability and Rem-
edies. (i) It is a prohibited act for any 

person to fail to promptly provide or 
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cause a failure to promptly provide in-

formation as required by this para-

graph (f), or to otherwise fail to comply 

or cause a failure to comply with any 

provision of this paragraph (f). 

(ii) Any person who fails or causes 

the failure to comply with any provi-

sion of this paragraph (f) is liable for a 

violation of that provision. A corpora-

tion is presumed liable for any viola-

tions of this subpart that are com-

mitted by any of its subsidiaries, affili-

ates or parents that are substantially 

owned by it or substantially under its 

control. 

(iii) Any person who violates a provi-

sion of this paragraph (f) shall be sub-

ject to a civil penalty of not more than 

$32,500 per day for each violation. This 

maximum penalty is shown for cal-

endar year 2004. Maximum penalty lim-

its for later years may be set higher 

based on the Consumer Price Index, as 

specified in 40 CFR part 19. In addition, 

such person shall be liable for all other 

remedies set forth in Title II of the 

Clean Air Act, remedies pertaining to 

provisions of Title II of the Clean Air 

Act, or other applicable provisions of 

law. 

[64 FR 23925, May 4, 1999, as amended at 68 

FR 38455, June 27, 2003; 70 FR 40442, July 13, 

2005] 

§ 86.1808–07 Maintenance instructions. 

Section 86.1808–07 includes text that 

specifies requirements that differ from 

those specified in § 86.1808–01. Where a 

paragraph in § 86.1808–01 is identical 

and applicable to § 86.1808–07, this may 

be indicated by specifying the cor-

responding paragraph and the state-

ment ‘‘[Reserved]. For guidance see 

§ 86.1808–01.’’. 

(a)–(e) [Reserved]. For guidance see 

§ 86.1808–1. 

(f) [Reserved]. For guidance see 

§ 86.1808–1. For incorporation by ref-

erence see §§ 86.1 and 86.1808–1. 

(g) For each new diesel-fueled Tier 2 

vehicle (certified using a test fuel with 

15 ppm sulfur or less), the manufac-

turer shall furnish or cause to be fur-

nished to the purchaser a statement 

that ‘‘This vehicle must be operated 

only with ultra low sulfur diesel fuel 

(that is, diesel fuel meeting EPA speci-

fications for highway diesel fuel, in-
cluding a 15 ppm sulfur cap).’’. 

[66 FR 5190, Jan. 18, 2001, as amended at 68 

FR 38461, June 27, 2003; 70 FR 40443, July 13, 

2005] 

§ 86.1809–01 Prohibition of defeat de-
vices. 

(a) No new light-duty vehicle, light- 

duty truck, or complete heavy-duty ve-

hicle shall be equipped with a defeat 

device. 
(b) The Administrator may test or re-

quire testing on any vehicle at a des-

ignated location, using driving cycles 

and conditions which may reasonably 

be expected to be encountered in nor-

mal operation and use, for the purposes 

of investigating a potential defeat de-

vice. 
(c) For cold temperature CO emission 

control, the Administrator will use a 

guideline to determine the appropriate-

ness of the CO emission control at am-

bient temperatures between 25 deg. F 

(¥4 deg. C) and 68 deg. F (20 deg. C). 

The guideline for CO emission con-

gruity across the intermediate tem-

perature range is the linear interpola-

tion between the CO standard applica-

ble at 25 deg. F (¥4 deg. C) and the CO 

standard applicable at 68 deg. F (20 deg. 

C). For vehicles that exceed this CO 

emissions guideline upon intermediate 

temperature cold testing: 
(1) If the CO emission level is greater 

than the 20 deg. F (¥7 deg. C) emission 

standard, the vehicle will automati-

cally be considered to be equipped with 

a defeat device without further inves-

tigation. 
(2) If the CO emission level does not 

exceed the 20 deg. F emission standard, 

the Administrator may investigate the 

vehicle design for the presence of a de-

feat device under paragraph (d) of this 

section. 
(d) For vehicle designs designated by 

the Administrator to be investigated 

for possible defeat devices: 
(1) The manufacturer must show to 

the satisfaction of the Administrator 

that the vehicle design does not incor-

porate strategies that unnecessarily re-

duce emission control effectiveness ex-

hibited during the Federal or Supple-

mental Federal emissions test proce-

dures (FTP or SFTP) when the vehicle 

is operated under conditions which 
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